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PROCEEDI NGS

THE COURT REPORTER W& are goi ng on
the record for the video conferenced deposition of
Vi cky Heza, in the natter of Secretary of Labor v.
Wal - Mart Stores, Inc., pending before the United
St ates Cccupational Safety and Health Revi ew
Comm ssi on, OSHRC Docket No. 09-1013. Today' s
date is June 1, 2010, and the tine is 1:35 p. m

My nane i s John Har nobnson. I am a
court reporter and notary public in and for the
District of Col unbia, appearing on behalf of ElIIlIen
Grauer Court Reporting of New Yor k, New York, and
wll be reporting these proceedi ngs fromthe
of fices of G bson, Dunn & Crutcher i n Washi ngton,
D. C

At this tine would counsel please
identify thensel ves and state whom t hey represent.

MR. FELLNER: This i s Baruch Fell ner.
I"'mwth G bson, Dunn & Crutcher on behal f of
Wal - Mart, the respondent in this matter. I''m
j oi ned by Dan Rat hbun here i n Washi ngton, D.C

MR. COHEN: And this is Darren Cohen in
New York fromthe O fice of the Solicitor,

Depart nent of Labor, representing the conpl ai nant,
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HEZA
t he Secretary of Labor.

MR, CRECGCER: WIlliam Creger. I'"'m an
attorney with Cal - OSHA, the Los Angel es | egal unit
of the D vision of Occupational Safety and Heal t h.

THE W TNESS: And | am Vi cky Heza wth
Cal - CsSHA.

VI CKY HEZA,
after having been first duly sworn, was exani ned
and did testify under oath as foll ows:

MR. FELLNER: Once again, let ne
apol ogi ze to everyone for both the delay and the
technical difficulties that prevent this
deposition frombeing taken in a video formt.
This is the first one in ny career that is voice
only. But | suspect we can get it done, and I
hope we can get it done with dispatch.

Again, this is Baruch Fell ner wth
G bson, Dunn & Crutcher on behalf of WAl -Mart in
this matter. It deals with a general duty cl ause
citation involving an unruly crowd of shoppers on
Blitz Day 2008, in Valley Stream Long I sl and.

EXAM NATI ON
BY MR FELLNER:

Q Ms. Heza, | assune that you know t he
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HEZA
process and procedures of taking depositions, but
at the risk of bel aboring the point, first you
know t hat you are and have been sworn in and
t heref ore are under oat h.
Let nme ask you whet her you' ve been

t hrough the drill before and have gi ven a
deposi ti on.

A. | believe once.

Q Just let nme rem nd you, and that is if

there i s anyt hi ng uncl ear about ny questi ons,

pl ease |l et ne know so that | can clarify the
guesti ons. I think it nmay be a little trickier
since this is exclusively audio, but we'll give it
a whirl.

Al so, if you need a break at any point,

pl ease | et ne know and we can obvi ously take a
brief recess.
As a prelimnary matter, are you taking

any nedi cations that m ght affect your nenory or

your ability to give this deposition today?
A. I have been taki ng cough nedi ci ne, yes.
Q And woul d t hat cough nedi ci ne, in your
view, affect your ability to recall ?
A. I don't think so.
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HEZA

Q Ckay. And | hope you feel better if
you' ve been taking the cough nedici ne.

A. Thank you.

Q How did you prepare for this
deposi ti on?

MR. COHEN: Bar uch, before you go
further, | just want to for the record note again
the Secretary's objection to the deposition and to
t he possi bl e adm ssion of the deposition at the
heari ng. I just want to have that on the record.

MR. FELLNER: Dul y not ed.

BY MR FELLNER:

Q Ms. Heza, how did you prepare for this
deposi ti on?

A. You know, to be honest, | did not have
much tinme at all to prepare for this deposition.
And so this is, to a |large extent, off the top of
nmy head.

Q Did you have an opportunity to speak
wi th anyone concerning this deposition?

A. Well, yeah, | spoke with the chief.

Q And who is the --

MR CRECGER: She spoke with ne.

MR. FELLNER: You bei ng counsel ?
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HEZA
MR. CRECER: I am counsel ,

BY MR. FELLNER:

Q Ri ght . And t he chi ef
A Correct.
Q Ckay. And did you speak w

outside of California OCSHA wth respect

deposi ti on?
A. No.
Q Did you review any nmateri al

preparati on for the deposition?

A No.

Q Let nme just briefly get int
educati on and enpl oynent background, i
Wul d you descri be for ne your fornal

background, pl ease.

yes.

bei ng Len Wl sh?

t h anybody

to this

S in

O your
f I may.

educat i onal

A. I have a bachelor's in biology and a
master's in toxicol ogy.

Q And when did you receive your
bachel or's, pl ease?

A. Ch, | don't know. It was in the ' 80s,
| think.

Q And your nmaster's?

A. ' 90s. '95, maybe.

Q Have you recei ved any ot her

f or nal
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HEZA
trai ni ng?
A. I n what ?
Q Rel ated to safety and heal th i ssues.
A. Well, in ny career with Cal -CSHA |I' ve

attended trai ni ng cl asses.

Q All right. And what ki nd of cl asses,
off the top of your head, can you recall
at t endi ng?

A. Oh, policy and procedure. It was so
l ong ago, | actually don't renenber. | think
i ndustri al hygi ene techni ques.

Q Ckay. Do you have any ot her degrees
ot her than the two that you nenti oned?

A No.

Q Are you a Certified Safety

Pr of essi onal ?

A No.

Q A CIlH Certified Industrial Hygi eni st?

A No.

Q Let ne get in alittle bit into your
enpl oynent hi story. How | ong have you wor ked f or

Cal i forni a OSHA?
A. I think about 23 years.

Q And what positions have you hel d?
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HEZA
A. I have held industrial hygi ene
consultant; district manager of San D ego
enf orcenent; regi onal manager of Cal - CGSHA
consul tation; deputy chief enforcenent; and | am
now t he program nmanager of Cal - OSHA consul tati on.
Q Coul d you go back to those vari ous

positions and give ne tine franes and content of

responsi bility, please.
A. | ndustrial hygi ene consultant woul d be
'86 through '91, and | was conducting on-site

surveys at the enpl oyer's request.

Di strict manager in San D ego was '91
to ' 94. WAait a m nute. When was that? "'91 to
' 93. And that was the district office, the
enf orcenent office, so those duties included
assi gnnent of work, review of work product, and
t hen personnel -rel ated i1 ssues.

And then fromninety -- |I'm m ssi ng
sone years here. But t hrough 1999 | was r egi onal
manager for the consultation service, and that
position entail ed establishing strategic goals,
working with the various offices in
I npl enenti ng those, keeping track of the

consul tati on and service activities, conducti ng
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11

HEZA
outreach and trai ni ng.

And then the next position as deputy
chief of enforcenent from'99 to 2009, it was
wor king with the regi onal managers and the
di strict managers as they conducted their
enf orcenent activities. You know, outreach and
educati on, again establishing strategic goals and
perf ormance goals and tracking that kind of
i nformati on, and then personnel activities.

And then nost recently as program
manager for the consultation service it iIs
overseei ng the consultation program ensure its
consi stency wth federal requirenents, worKking
with the vari ous nmanagers and senior staff in, you
know, wor ki ng towards achi evi ng our goal s.

Q That's a very i npressive |ist,
Ms. Heza.

And is it fair to say that your
know edge of California regul ati ons and
enf orcenent and consul tati on i ssues is thorough
and conpr ehensi ve?

A. I -- I don't knowif | would use those
terns. You know, |'m reasonably know edgeabl e

about the Cal - OSHA consul tati on program
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HEZA

Q Wth respect to enforcenent i ssues, and
you were deputy chief of enforcenent for a period
of ten years, | would assune that applies to
enf orcenent issues as well as consultation issues,
t hat you're reasonably know edgeabl e i nsof ar as
enf orcenent i ssues?

A Yes.

Q Have you pl ayed any role wth respect
to devel oping Cal - OSHA' s regul ati ons?

A No.

Q Any advisory role with respect to any
regulatory initiatives?

A No.

Q Have you at all been involved in or had
responsibility for adm nistering the |11 PP progranf

A. Adm ni stering the Il PP progran? Wat

does t hat nean?

Q Wll, if there is a better gerund to
use than adm nistering the |1 PP program-- How
about reviewing the Il PP program being conversant

with respect to the kinds of prograns that
enpl oyers would i npl enent in response to the |1 PP
regul ati on?

A. I'"'mfamliar wvwth the |1 PP
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HEZA
requi renents.
Q And are you also famliar wth how
enpl oyers generally attenpt to neet those
requi renent s?
A. Am |l famliar wth how enmpl oyers woul d

generally attenpt to neet those requirenents?

Q To conply wth |1 PP.

A. Yeah, | woul d say so.

Q Sane question with respect to speci al
orders. And let ne be a little bit nore specific.
Do you have any responsibility for issuing or

nmonitoring the conpliance wth special orders?

A. I personally have not.
Q Have you supervi sory responsibility or
have you had supervisory responsibility wth

respect to individuals who have i ssued or
noni tored conpliance wth special orders?

A. I did supervise managers whose offi ces,
you know, woul d have i ssued speci al orders.

Q Now, let's get into the operati on of
California's OSHA Act, an area in which |I'm
considerably less famliar than | amw th the
f ederal program | assune, of course, you are

totally famliar and conversant wth the design
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HEZA
and operation of California s Cccupational Safety
and Heal th Act.
A. I'"'mfamliar.
Q And |l et ne ask you with respect to the

desi gn and operation of the federal OCccupati onal

Safety and Health Act. Are you at all conversant
in that?
A. No. I"'mfamliar with it, but I|I'm not

conversant in it.

Q Got it. Who admt -- Let ne ask it
nore directly and you'll allow ne this | eadi ng
guesti on.

The California OSHA Act i s adm ni st er ed

by the Departnent of |Industrial Relations; is that
ri ght?

A Correct.

Q The California OSHA Act i s an approved

state plan under Section 18 of the federal OSHA

Act; 1s that correct?
A. W don't have final approval.
Q Yeah, that's al ways been an anonaly.

When is California going to finally
have final approval? Do you have any i dea?

A. You woul d have to ask the chi ef.
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HEZA

Q In order to gain and mai nt ai n what ever
i nteri m approval under the federal OSHA Act
California OSHA nmust be -- | think the operative
phrase is at | east as effective as the federal
program is that correct?

A Correct.

Q Now, are you famliar at all wth any
policy or progranmatic interactions between
Cali fornia OSHA personnel and federal OSHA
per sonnel ?

A. Coul d you maybe state that differently?
" mnot quite sure what you're asking ne.

Q Wl |, obviously, there are
opportunities for federal OSHA and its state pl an
counterparts to di scuss policy issues,
programmati c i ssues, citation i ssues, regul atory
I ssues. Are you at all famliar wwth any of those
I nteracti ons?

A. There are neetings that are held
bet ween Regi on 9 and Cal -OSHA to di scuss a vari ety
of i ssues, any one of which could include the ones
t hat you nenti oned.

And then there are neetings of all the

state plans wth federal OSHA on a nmaybe quarterly




© o0 ~N oo o b~ w N

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

16

HEZA
basis, three tines a year, through GOSHPD, which is
a statewide -- sorry -- a nationw de organi zati on,
and there is a di scussion about federal policy
i ssues at those neetings as well.
Q Now, would you for clarity purposes

identify what Region 9 is?

A. Wll, that is the federal OSHA regi on
that -- within which California sits. Region 9 is
California, Arizona, Nevada, Hawaii and Guam

Q And do you -- How often does California

OSHA neet wth Regi on 97
A. Wll, recently it's been probably --
They' ve been trying to nmaintain the quarterly

agenda, a quarterly neeti ng.

Q And what are sone of the subject
matters, if I may ask, that you neet with Region 9
on?

A. It's a review of our progress towards
our strategic goals. Federal OSHA nmay, you know,

i ntroduce the neeting by tal ki ng about things that
are goi ng on in Washi ngton or budget i ssues. But
it's primarily a discussion fromthe Cal - CSHA

pr ogr am It's a di scussi on on our progress

t owar ds our strategic goals.
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HEZA

Q And simlarly, this every three or four
times a year that state plans nore fornmally neet
under | think you said OSHPD, what are sone of the
i ssues that you neet on?

A. The agenda itens wll typically i nclude
budget ary di scussi ons, updates on a new
informati on systemthat is in the works, new
regul ati ons that the feds have promul gated or are
wor ki ng on.

And then the states, you know, w ||
hi ghl i ght sonet hi ng i nnovati ve goi ng on. A coupl e
of states will report on sone i nnovative prograns
t hey have within their own states.

Q When was your | ast neeti ng of OSHPD?

A. Well, | have not attended a neeting, |
t hi nk, since the end of '08.

Q Ckay. Have you di scussed any neeti ngs
t hat have transpired since '087?

A. No. The chi ef has attended, but we
haven't spoken about them

Q Ckay. Are you at all famliar wth the
recent initiatives that federal OSHA has nmade
whi ch kind of would copy California OSHA' s |1 PP

pr ogr ant?
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HEZA

A. Wll, | understand they're hol di ng sone
st akehol der neetings to di scuss what they refer to
as | 2P2.

Q Ri ght . It's an unfortunate acronym
but | don't think California has ever done that
bef or e. It sounds too nuch |i ke R2D2.

So you're famliar that they're havi ng
st akehol der neeti ngs. Have there been any ot her
di scussi ons that you have participated in or that
you have heard of between California and feder al
OSHA with regard to | 2P27?

A. At a recent neeting, | spoke with one
of the federal folks, just in general terns, about
| 2P2, and she told ne that they woul d be hol di ng
sone st akehol der neeti ngs, and that was about the
extent of it.

Q There was no substantive di scussi on
during the course of that neeting that dealt wth
what federal OSHA' s objective nmay have been with
respect to | 2P2, or may be with respect to | 2P2?

A. It wasn't a neeti ng. It was a coffee
break, exchangi ng a coupl e of words.

Q And ot her than that, you're not

famliar with any of the substance behi nd federal
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HEZA
OCSHA' s | 2P2 exerci se?
A. What do you nean?
Q Are you -- O her than that brief coffee

nmeeti ng, have there been any ot her opportunities
or inquiries or discussions that you have had, or
that you're famliar wvith that others may have had
at California OSHA, wth respect to federal OSHA s
I2P2 initiative?

A. I can't speak to what ot her people in
Cali fornia OSHA have or have not spoken to or
spoken w t h. I nyself have not had any
substantial -- substantive discussions, excuse ne,
substanti ve di scussions wth the federal folks
about the proposal.

Q And has anyone in California that may
have had sone nore substantive di scussions tal ked

to you about those di scussi ons?

A. " m not aware of anyone that has had
t hose di scussi ons. So the answer to your question
i's no.

Q Ckay. You nenti oned a nonent ago when

you were descri bing your neetings or California' s
nmeetings with Region 9, and | think I took this

down accurately, that part of those neetings go to
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t hi ngs going on in Was

Have t here
you are aware of, eith
participated i n or

in and rel ayed to you,

t hat

HEZA
hi ngt on.
been any di scussi ons t hat
er that you have
ot hers have parti ci pated

dealing with crowd

managenent or crowd control -type i ssues?
A. I don't --
MR. COHEN: Obj ection to form
THE W TNESS: | ' msorry, could you
repeat what -- sonebody --
MR. COHEN: | just made an objection to

the form of the questi on.
Go ahead and answer.

BY MR. FELLNER:

Q You can answer it.

A. Not to ny recoll ecti on.

Q And has there been any di scussi on that
you are aware of with Region 9 with respect to the
Wal - Mart case of 20087

A. Not that |I'm aware of.

Q Sane question with respect to the

neeti ngs that you have had with the state pl ans,

t he OSHPD nore formal neeti ngs. Has t here been

any di scussion at those neetings with respect to
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HEZA
crowd nmanagenent or crowd control issues?
A. Wll, as | said, it's been a while
since | have attended one of those neetings, and

t hat subj ect was not a topic of discussion at any
of the neetings that | attended.

Q And was that the subject of any
neeti ngs that were rel ayed back to you by any
ot her attendee of California OSHA?

A. Not that | recall.

Q And how nmany years woul d you have
partici pated in your various different positions
in neetings either with Region 9 or with the state
pl ans under OSHPD?

A. Wth Region 9, | may have parti ci pated
i n neetings goi ng back to 1998. Wth OCSHPD, w th
a very limted w ndow, maybe 2001 or ' 02
t hrough 2008.

Q Thank you.

One of the areas, specific areas, that
|l wanted to get into now involves the IMS system
t he I ntegrated Managenent | nformati on System

Is it correct that both Cal - OSHA and
federal OSHA citations are, as it were, catal oged

in the IMS systent?
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HEZA
A. That's t he dat abase t hat
that's how we -- that's the federal

we use to create citations, yeah.

Q Let ne ask you for purpos
clarification, to create citations o
the information with respect to iIssu

A Correct.

Q And if sone of ny questio
sone frustrations of penetrating the
| apol ogi ze i n advance.

Is there any i nteraction
federal OSHA and California OSHA w t
this catal ogi ng process or retention
as | MS?

A. l"mnot really sure | und
guesti on.

Q Wll, | nean do you do yo

wth regard to -- does California do

we use, and

dat abase t hat

es of
r to retain

ed citati ons?

ns refl ect

I MS system

bet ween t he

h respect to

pr ocess known

er st and your

ur own t hing

its own thing

wth regard to entering data into IMS, or is this

sonet hi ng that you consult with fede
MR. COHEN: bj ection to
BY MR FELLNER:

Q Go ahead, you can answer

ral OSHA on?

form

t he questi on.

A. The California, the COSHOs and the




© o0 ~N oo o b~ w N

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

23

HEZA
clerical enter their own i nformation.

Q And they don't consult with federal
OSHA with respect to how to go about entering that
i nformati on?

A. No.

Q Do t he agenci es | ook at each ot her for
any ki nd of guidance or ideas insofar as entering
this information is concerned, to your know edge?

A. You know, | know in the past if we
wanted to retrieve infornmati on, we could work with
Washi ngton to devel op special reports, but | don't
think that's really avail abl e anynore to the state
pl an.

I think the interaction between the
state and the feds with regards to IMS is nore
often when sonething is not functioning properly.

Q Can you give ne an exanple to your best
recoll ection of that kind of an i nteraction when
sonething is not functioni ng properly?

A. Well, you know, | don't know the
t echni cal term nol ogy, but the systens, you know,
a particular office, their system my go down or
crash or whatever you want to call it, and we do

fix that. You know, we use our own techni cal
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HEZA
staff to fix that, but there nmay be sone
interacti on with WAashi ngt on.

And | really don't know that much about
the state of IMS today, so it's kind of difficult
for me to answer, | think, your questions from ny
per sonal direct experience.

Q If I were to search, for exanple, for
citations that Cal - OSHA may have i ssued for
certain kinds of hazards covered by specific

st andards, specific California OSHA standards, how

woul d | go about doing that?

A. I believe that woul d require sonethi ng
called a mcro-to-host report. It's a report
that -- There are several ways. You can get
reports out of | ocal databases. You can al so get

reports out of what has been sent to Washi ngt on.
And, you know, to a certain extent you
can establish your own sort criteri a. So if you
were | ooking to see, you know, a list of enployers
who had been issued A, B, C, D, there is a
mechani smto do that.
| personally don't do it. W have
staff up i n headquarters who do that kind of

t hi ng.
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Q OF cour se.

And t hat questi on was directed at
citations under specific standards. If I were to
search for citations, California OSHA citati ons
i ssued under the |1 PP or under special orders, is

that a nore difficult process?

A Well, 3203, which is the Title 8 I PP
reference, you know, we could pull information
out, limted informati on m nd you, but we coul d
pull information out on who had been i ssued 3203
citations. A special order, to be perfectly
honest, | have no i dea.

Q Let ne ask you nore granularly if |
may. If I wanted to search for citations under
the Il PP program-- | know what your answer is
goi ng to be for special orders. But under the

Il PP program for any citations that dealt wth
probl ens of crowd control or crowd nmanagenent, i s
the I1MS system sufficient to capture that | evel
of detail ?

A. Perhaps in a very, very limted way.
I f an acci dent investigati on had been conduct ed,
soneti nes you can search on keywords. But it's

probably a nmulti step process.
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And again, | amreally not the expert.
' mnot the one to answer that questi on. " m not
that famliar with when you drill down that far
into I M S. I"mnot famliar with how t hat woul d
actually be retri evabl e. It would not be easy.
Q If an accident did not occur, would

that make it difficult or inpossible to retrieve
that i nformati on?

A. It would be difficult to retrieve that
fromIMS.

Q Are there any ot her ways of finding
that | evel of detail about California OSHA

citati ons?

A. Wth regards to crowd control ?

Q Yeah.

A. You know, | really -- I"'mnot the IMS
expert. " mnot a tech expert. Beyond what |'ve
al ready provided, | cannot shed any further 1|ight

on the subj ect.

Q And | appreciate your allowng ne to
bel abor this i ssue as nuch as | have. And
frankly, if we had been nore successful under

IMS, this deposition could have been avoi ded.

Let's talk a little bit about the
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structure of the California OSHA Act, if | may.
And agai n, rather basically, the act gives, as |
understand it, the Departnent of | ndustri al
Rel ati ons the ability to i ssue regul ati ons
pertai ni ng to workpl ace safety and health; is that
correct?

A. There i s a Cal - OSHA st andards board.
Where it fits within the Cal-OsSHA Act | coul dn't
tell you. But there is a standards board that
promul gat es regul ati ons.

Q Now, with respect to specific
regul ati ons that pertain to individual industries,
is it correct that the departnent, through the
st andards board, has i ssued those ki nds of

regul ati ons, specific regulations that pertain to

i ndi vi dual i ndustries and general regul ati ons that
pertain to all industries? |Is that correct?
A. There are vertical and hori zont al

st andar ds.

Q And the horizontal standards or general
regul ati ons, are they known as general industry
safety orders? |Is that right?

A. That's where they would reside in Title

8, yes.
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Q Ckay. Do you know whet her these
general industry safety orders are simlar to the

ki nds of regul ati ons that federal OSHA i ssues
under Section 5(a)(2) of its statute?

A. I wouldn't have -- You would have to
speak to soneone who's with the standards board.
You woul d have to speak to an attorney. I can't
answer that questi on. No, | can't answer that
guesti on.

Q Ckay. Let's turn nore specifically to
the 11 PP program | assune you're famliar wth
Section 3203 of the California Code.

A. Correct.

Q And that Section 3203 requires
California enployers to develop what is referred
to as an Injury and Il |l ness Prevention Prograniy is

that right?

A. Correct.
Q Now, is it fair to say that each
enployer's |11 PP programis uni que or ought to be

uni que and tailored to its particul ar wor kpl ace
and wor kpl ace hazar ds?
A. Yeah. The 11 PP should be reflective of

the site, or, you know, there m ght be sone |i ke
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ki nd of corporate overarchi ng policy but very
uni que hazards identified, or if there are uni que
situations at a site, then the |11 PP should refl ect
t hat .
Q And further, that the Il PP program

shoul d descri be ways to both identify and abate

t hose specific hazards? Do | have that correct?
A. That is one of the el enents of the

11 PP.
Q And speaking of the elenents, | would

li ke you to confirml think what is on the face of

the 11 PP program There are about ei ght key

elenents; is that correct?
A. | believe so.
Q And let ne tick them off and see
whet her or not |'ve got themri ght.
It is managenent responsibility;

conmpl i ance; conmmuni cati on; hazard assessnent;
acci dent exposure i nvestigation; hazard

correction; training and instruction; and record

keepi ng.
A Yes.
Q Let's wal k through the establishnent of

an |1 PP. What i s an enpl oyer supposed to do first
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when he's trying to construct his own |1 PP?
A. Well, you know, an enpl oyer can

probably approach it from vari ous directions, but
t here does have to be -- you know, a hazard
anal ysis has to be conduct ed.

And then fromthat, the devel opnent of
ways to correct the hazards, to conmmunicate it,
communi cate the hazards to enpl oyees and train.
And then ultimately assigning responsibility for
t he program

Q Now, wth respect to the hazard
anal ysis, are there a nunber of different ways
t hat an enpl oyer can use to di scover particul ar

hazards and then to anal yze thenf

A. I woul d i nagi ne so.

Q Does anyt hing cone to m nd?

A. An enpl oyer can use their injury and
i1l ness records. They can bring their i nsurance

carrier in, their | oss prevention specialist.
They can hire a consultant.

Q So with respect to what the enpl oyer
has at hand, the first thing that you nenti oned
was to examine the injury/ill ness records that an

enpl oyer has, and that would be one of the good




© o0 ~N oo o b~ w N

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

31

HEZA
pl aces to start. Do I have that correctly?
A. Wll, it would certainly show t he

enpl oyer if there are any trends or anything in
parti cul ar that should be | ooked at nore

t hor oughl y.

Q Now, what kind of followup is required
once the Il PP is established?
A. I f new hazards are i ntroduced i nto the

wor kpl ace, those have to be included in the
programin terns of attenpts to correct and
trai ni ng.

I f enpl oyees are assigned to a
di fferent or a uni que or new job, they have to
have training that is consistent with the hazards
associated with that new position. That woul d be
required in foll ow up.

Q So, for exanple, if I were involved in
retail and | had experiences wth respect to an
unruly crowd that created sone injuries in ny
wor kpl ace, would you think that it woul d be
requi red under the 11 PP programto do a hazard
anal ysis insofar as the inpact of an unruly crowd
on ny wor kpl ace i s concer ned?

MR. COHEN: Obj ection to the form
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Calls for specul ati on.
BY MR FELLNER:

Q You can answer the questi on.

A. Yes. Wll, | really can't answer the
guesti on. I don't know.

Q Let's probe that a little -- |I'"m sorry,
you were conti nui ng?

A No.

Q Let's probe that a little nore if |
may. You i ndi cated a nonent ago that a good pl ace
to start is to check your accidents and il l ness
records, injury record. That remai ns correct,
ri ght?

A. That was one of the alternatives that I
li sted, yeah.

Q And if an enployer, a retail enpl oyer,

were to check his injury records and to find that
enpl oyees had tripped or fallen or had been pushed
or shoved and that this qualified as reportable
injuries in the context of crowds entering the
parti cul ar wor kpl ace, would that not be inportant
for the enpl oyer to evaluate for purposes of an
I 1 PP progrant

A. Concei vabl y.




© o0 ~N oo o b~ w N

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

33

HEZA

Q Concei vabl y. Wiy would it concei vably
not be inportant to eval uate that?

A. Well, you know, it would depend upon |
think the details and the facts. lt's difficult
for me to answer, you know, a hypot hetical or
specul ati ve question with certainty. That' s why |
woul d say that, you know, the enpl oyer has to take
a look at their history; and if they see
sonething, if there is a flag, then that very well

could be the basis for further eval uati on.

Q All right. Now, Cal - OSHA has nodel
Il PP prograns on its website; is that correct?

A. That i s correct.

Q And t hese nobdel s are avail abl e for

hi gh- hazard and al so for nonhi gh-hazard enpl oyers?

A. I think so, although intermttent,
per haps.
Q What do you nean by "intermttent"?
A. Seasonal .
Q | see. Could you be a little bit nore

speci fi ¢ about what you nean by seasonal ?

A. I woul d suggest you | ook on the
websi t e. That woul d probably tell you better than
| coul d.
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Q Vwell, et ne be alittle bit nore
pr eci se. For exanmple, is this what you had in

m nd when the tenperatures go way up in
California, that there nmay be sone seasonal |1 PP
prograns for purposes of heat-rel ated di sorders?

Is that what you had in m nd?

A. My recollection is that the seasonal or
intermttent programwas -- was witten or
pr oduced by our then Chief Howard, and | seemto
think it was for |ike the agricultural industry,
although I really don't renenber. It was a | ong

ti e ago.

Q Ckay. Are there nodels specifically
avai |l abl e to address wor kpl ace hazards |i ke
wor kpl ace vi ol ence?

A. I believe there are such nobdel s on the
website, yes.

Q What i s the purpose of putting these
nodel s on the website?

A. Enpl oyers can use them as boil erpl ates
to devel op their own site-specific prograns.

Q And are they, as it were,
authoritative?

A. I don't know what that neans.
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2 Q Do they --

3 A. I don't know what you nean by that.

4 Q Let ne rephrase it.

5 Do they refl ect kind of safe harbors

6 that i f an enpl oyer foll ows one of these -- one of
7 t hese website prograns, that they wll not be

8 subject to II PP citations?

9 A. You know, an enpl oyer can have a

10 program and can still be issued citations, if that
11 answer s your questi ons.

12 Q Let ne probe that. That wasn't exactly
13 nmy question, but |let nme take that one step

14 further.

15 What are the circunstances in which an
16 enpl oyer can have a program and still receive

17 citations?

18 A. They don't follow it.

19 Q | see. Can you give ne an exanpl e of
20 any particular case that you're famliar wth

21 where an enpl oyer had a program but didn't foll ow
22 it?

23 A. No, not off the top of ny head.

24 Q Does Cal - OSHA of fer any assi stance,

25 direct or indirect assistance, for enpl oyers
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| ooking to devel op i ndividualized Il PPs?
A. The consultation programw ||l offer

sone assi stance i f asked.
Q And | know t hat you' ve been invol ved --

| " msorry, go ahead.

A. It's ultimately the enpl oyer's
responsibility to devel op the program
Q And you' ve been extensively involved in

t he consultati on program and are presently
i nvol ved. Have you ever been asked by an enpl oyer
wth respect to setting up an |1 PP program
concer ni ng wor kpl ace vi ol ence-type i ssues?

A. No.

Q Have you ever been asked with respect

to any crowd-rel ated i ssues that m ght be invol ved

in |1 PP?

A No.

Q The nodel 11 PP program for high-hazard
enpl oyers has an extensive |list of training
subjects; is that correct?

A. I don't recall.

Q Do you have a binder in front of you,
Ms. Heza?

A. No. Ch -- | don't have a binder in
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front of ne, no.

VMR. RATHBUN: Ther e

'S not

a binder in

the conference roomdirected to you with tabs in

it?
THE W TNESS: Ther e
says "Dani el Rat hbun" on it.
MR. RATHBUN: Ckay.
sorry that soneone didn't give

directly.
BY MR FELLNER:
Q I f 1

may ask you,

is a bi

nder t hat

That' s yours. (I

t hat

to you

to refresh your

recollection, to turn to Tab 5 in that binder,
pl ease.
MR. COHEN: | assune | have the sane
bi nder ?
MR, FELLNER: Yes, you do, Darren.
THE W TNESS: Ckay.
BY MR FELLNER:
Q And specifically to page 6 in that --
under that tab.
A. Ckay.
Q Let ne ask you to | ook at that. I
don't have to introduce a public record,
obviously, into -- as an exhibit.
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But this is the wor

ill ness preventi on nodel progr

kpl ace i njury and

am And does t he

list of training subjects at page 6 refresh your

recoll ecti on?

A. That there is a list of training

subj ect s?

Q Yes. And that it descri bes the kind of

possi bl e hazards that we were tal ki ng about

bef or e.

A. It certainly lists particul ar subj ects,
yes.

Q And it lists an extensive -- It's a
relatively extensive list of training subjects?

Are you famliar with this? Have you seen this

li st before?

A. l'"msure | saw it years ago. I haven't
really |l ooked at it in a very, very long tine.
Q Take a | ook at page 7, what is referred

to as the Hazard Assessnent Checkl i st,

successi ve pages. Is it fair

and

to descri be this

Hazard Assessnent Checklist as relatively

exhausti ve and detail ed?
A. It's | engt hy.
Q Do you know whet her

t hese two

i tens
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that |I've just called to your attention, whether

t hey are exhausti ve of the kinds of possible

hazards that an enpl oyer is exposed to?

A.

I don't know that | would use the word

"exhausti ve. " I think a person who can best

answer that question or the fol ks that can best

answer that question are the ones who wote this.

It's intended to give the enpl oyer, you know,

gui dance certainly at the tine that it was

witten.

Q And what inference can you draw i f
there is a particular hazard that's not on this
list?

A. I nmean, usually we have di scl ai ners
that these |lists are not neant to be all-inclusive
and that there could be other hazards that -- you
know, in addition to what's on this |ist. These
docunents are i ntended as gui dance. They' re not,

you know,

I ntended to be the final say in what the

enpl oyer has to devel op.

Q
frequency?

A
whi | e.

Are they updated wth any degree of

I don't think this one has been in a
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Q Do you know of your own know edge as to
whet her there is anything in these docunents that
| ' ve pointed you to that deals wth crowd
managenent or crowd control ?

A. I don't recall if there is or there
isn't sonething that deals wth crowd managenent
or crowd control.

Q O that deals wth hazards bei ng struck
or pushed or shoved or tripped or injured by a
crowd? Sane answer ?

A. Yes. Specific to crowds, | don't
know that -- | don't recall if there is sonething
in here that's specific to crowds.

Q Now, in designing its |l PP, does an
enpl oyer only need to identify and abate specific
hazards identified in specific California

regul ati ons?

A. Wll, that would certainly be the pl ace
to start. But if there is a hazard that is uni que
to a facility that is not covered under a

regul ati on, then the enployer should also try to
address that as well.
Q And how about hazards whose sources are

general industry safety orders, mght they al so be
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a place to start wth?
A Yes.
Q And enpl oyers nmay very well have to go

beyond t hose orders thenselves if, as you' ve

i ndi cated, there

are uni que hazards that an

enpl oyer and only that enpl oyer would know in his

wor kpl ace?

A. Correct.

Q Now, Secti on 3203 says that enpl oyers

must conduct hazard i nspecti ons and provi de hazard

trai ni ng whenever

new subst ances, processes,

pr ocedures or equi pnent are introduced in the

wor kpl ace that represent a new occupati onal safety

and heal th hazard or whenever the enpl oyer is nmade

aware of a new or

pr evi ousl y unrecogni zed hazar d.

You're famliar with that obligation?

A. Uh- huh. Yes.

Q So is

It fair to say that that | anguage

woul d require enployers to | ook beyond the hazard

specifically identified in specific regul ati ons or

safety orders?

A. Wel |,

if it's reasonable for -- If it's

reasonabl e for the enpl oyer, you know, to

acknow edge t hat

t here coul d be sonet hi ng beyond
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Title 8, which, of course, is just a mninmmthat
enpl oyers have to conply wth, then yeah, a
reasonabl e enpl oyer shoul d probably | ook into
what ever the i ssue nmay be.

Q I N your extensive experience that
you've had with so many di fferent hats on, have
you seen enployer |11 PP prograns that in fact have
| ooked beyond specific regul ati ons and speci al
orders and have antici pated hazards that weren't
covered in either?

A. You know, | don't have a cl ear
recoll ection of | ooking at a specific program so
|l guess | can't really answer that question in the
affirmati ve.

Q Is there anything that would assi st you
i n answeri ng that question?

A. I don't know. Maybe you could restate
it.

Q Vwell, we' ve established the
proposition, Ms. Heza, and you've testified that
upon occasi on enpl oyers may have to | ook beyond
both the special orders that have been issued as
well as the specific regulatory requirenents of

Cal - GSHA.
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And ny questi on

i S:

Do you have any

exanpl es that cone to m nd where enpl oyers have

established Il PPs that deal

ei t her special orders and/o

w th hazards beyond

r

A. A speci fic enmpl oyer

m nd.

speci fic regul ati ons?

does not cone to

Q How about a specific exanple wthout a

speci fic enpl oyer?

A. Il"'msorry, but the light bulb is not
goi ng off.
Q Let nme ask you this: I n your 23 years

of experience in various different jobs, have you

ever seen an |1 PP programthat dealt wth crowd
managenent or crowd control issues?

A. Not that | recall.

Q Have you ever di scussed crowd
managenent, crowd control |Issues as being part of
an |l PP programw th anyone who nay have seen such
a progrant?

A. I don't have any specific recoll ection
of that.

Q We tal ked before about one of the ways

t hat an enpl oyer can tri gge

r the 1l PP process, and

that was by initially taking a ook at his injury
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reports. Is it fair to say that those injury
reports may very well identify unsafe workpl ace

conditions that are associated with those
i ndustries -- with those injuries? | didn't nean

i ndustri es.

A Yes.
Q And t hrough identifying those unsafe
wor kpl ace conditions, that such injuries -- injury

reports woul d devel op a recognition on the part of
t he enpl oyer that he ought to be doi ng sonet hi ng
wth respect to those wor kpl ace hazards?

A. Correct.

Q Now, are you at all famliar wth the
general duty cl ause under the federal progranf

A. Not -- You know, just froma very
| ayman' s perspecti ve.

Q Wll, et me ask you fromyour | aynman's
per specti ve whet her or not the kind of recognition
that the anal ysis of such injuries would trigger,
whet her that's a recognition that is simlar to a
recogni zed hazard under the general duty cl ause.

A. You know, | can't speak to the general
duty cl ause. It's outside of ny, you know,

experi ence, ny scope of experti se. So |l really
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can't speak to the general duty cl ause.
Q Have you ever heard Section 3203

conpared to the general duty cl ause?

A. More in the negati ve. But
historically, it would not necessarily be general
duty cl ause equi val ent. | haven't really heard
any conparison recently that | can recall.

Q And when you've heard it in the
negati ve, in those di scussi ons what distingui shes

3203 fromthe general duty cl ause?

A. When 3203 was first pronulgated from a
policy standpoint, it was not -- it was not to be
used as |li ke a 5(a)(1) equival ent. And over tine

t hat has changed.

But if you're going to ask nore
guesti ons about that, you really need to speak to
the policy fol ks who were nmaki ng those deci si ons
at the tine.

Q Under st ood. But are you aware of it
changi ng over tinme? You had indicated that over
time that particul ar policy has changed.

A. Not -- You know, not in witing. The
P&T hasn't changed at all. But 3203 has been

applied, I think, certainly in workplace vi ol ence.
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Bef ore we had our heat ill ness standard, it was
applied for that. So it was --
Q What was the second exanple? |'msorry
to i nterrupt you. Wor kpl ace vi ol ence was the

first exanpl e. Heat only; is that what you sai d?
A. No. Bef ore we had our heat ill ness
preventi on standard - -
Q Ah, heat ill ness.
A. -- | believe we used 3203 to issue
citations for enployers to address those hazards.
Q So there has been sone hi story but not
across the board in California for the use of 3203
where specific regul ati ons are not iIssued and

where certain broad-based hazards are recogni zed?

A. Coul d you say that again, ask ne that
agai n?
Q Sur e. There has been precedent for

3203 to be used and to be cited for certain

hazards that are not covered by specific

regul ations; is that correct?
A. Wll, as | said, | believe that we' ve
used it in the past for workpl ace vi ol ence. And |

beli eve in maybe 2005 we may have i ssued sone wth

respect to heat ill ness. But | can't say that
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with 100 percent certainty. | really don't
renmenber exactly what we i ssued back then.
Q And do you know of any instance in
whi ch 3203 has been used in the context of

crowd-rel ated | ssues?

A. No, | do not know of any i nstances.

Q And specifically crowd-rel ated i ssues
in the context of the retail industry?

A Sanme answer .

Q And are you aware of any enpl oyer t hat
has recogni zed in his or her 11 PP program any

crowd-rel ated i ssues and has taken any hazard
assessnent and trai ni ng and abat enent neasures in
response to that?

A. Not specifically.

Q And nore granularly with respect to the
hazards of bei ng struck, pushed, shoved, tri pped
or infjured by a crowd, sane questi ons. Have you
seen any citations for |1 PP or special orders in
t he context of those particul ar workpl ace
condi ti ons?

A. Not that | recall.

Q And have you seen any || PP prograns or

initiati ves undertaken by enpl oyers responding to
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t hose ki nds of wor kpl ace conditions?

A. Not that | am aware of. I have not
seen such |1 PPs.
Q Have such |1 PPs been drawn to your

attenti on by anyone el se?

A. No.
Q So as far as you're concerned, the
words "crowd managenent” or "crowd control"” have

never been di scussed as a hazard i n your presence

in 23 years with California OSHA; is that correct?
MR. COHEN: Obj ection to form
MR. FELLNER: | have no i dea why.

BY MR FELLNER:

Q But go ahead and answer the questi on.

MR. COHEN: It's vague and conpound.
MR. FELLNER: That' s fi ne.

BY MR FELLNER:

Q Answer t he question, please.
A. Not that | am aware of.
Q Isn't that sonething that you woul d be

aware of had it occurred?

A. I don't recall. You know, |i ke you
said, |I've been there for 23 years. You have | ots
of informal conversati ons. But | do not recall,
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you know, havi ng di scussi ons about specific
enpl oyers and speci fic prograns dealing wth
cr owds.
Q Dealing with crowd managenent or crowd

control ?

A Correct.
Q A coupl e nore techni cal questions wth
regard to IIPP if | may. Are Il PP citations

freestandi ng, or do they typically rely upon
general industry safety order provisions or other
regul ati ons?

A. I"mafraid | don't understand your
guesti on.

Q Wll, is an II PP -- Can 3203 be cited
by itself, or is it in tandemwi th a specific
regul ation that is being violated?

A. It can be cited by itself.

Q And what are the circunstances for
which it would be cited by itself?

A. The enpl oyer failed to neet one of the
el enent s.

Q O the IIPP itself?

A. O to i nplenent one of the el enents.

Q Ckay. You' ve never seen it -- and |
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know I ' m aski ng the sane questi on
di fferent way.

You' ve never seen it c
di scussed it being cited by itsel
wor kpl ace security i ssues, have vy

A. l"msorry, | don't und
guesti on.

Q Al right. The questi
tacked at in a sonewhat different
but |I'm aski ng you whet her or not
the 11 PP provision 3203 cited by
respect to the absence of a progr

wor kpl ace crowd managenent i ssues

in a slightly

ited by itself or
f with respect to
ou?

er st and your

on -- W' ve

f ashi on bef ore,
you have seen
itself with

am dealing wth

A. Well, you said wor kpl ace vi ol ence
bef or e.

Q I said workpl ace security. But | --

A You -- we --

Q Go ahead.

A. I seemto recall that we have i ssued,
you know, wor kpl ace vi ol ence citations, | believe
under 3203. You know, it's a fairly long tine
ago, and | don't, you know, recall -- Actually, I
take it back. I do recall one case.

There was an i nci dent

t hat occurred and
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we issued | " mpretty sure it was a 3203 citing,
you know, failing to control potential Type 2
wor kpl ace vi ol ence.
Q Can you rem nd ne what Type 2 is?
A. Type 2 is where a -- whether it be a

custoner, a client or sone other person, you know,
cones into a workplace or is at a workpl ace and
conmts a violent act agai nst an enpl oyee of that

wor kpl ace.

Q And this was cited under 32037
A | think.
Q And in the area of workpl ace
violence -- Let's stay with that area for a
nonment . This is an area in which Cal - OSHA has, as

it were, recognized that there are hazards rel ated
to various different types of workpl ace vi ol ence;
Is that accurate?

A. Correct.

Q And t hat enpl oyers are expected to

i ncor porate wor kpl ace vi ol ence neasures in their

I 1 PPs?
A. | f appropri ate.
Q And t hat i ndeed you've got a nodel

wor kpl ace violence |1 PP on your web page, don't




© o0 ~N oo o b~ w N

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

52

HEZA
you?
A. I think so.
Q And as you' ve alluded to, there are
three types, basic types of workpl ace viol ence, is

that right, that's referred to on your web page?

A. Correct.

Q Those three types are fatal assaults
upon enpl oyees at | ate night retail
est abl i shnent s. That's Type 1. I s that accurate?

A. That's what the web site says. That' s
what t he program says.

Q And Type 2 would be assaults by the
reci pients of a conpany's products or services
upon the conpany's enpl oyees; is that right?

A Correct.

Q And then Type 3 is assaults upon
enpl oyees by others wth enploynent-rel ated ti es

to the wor kpl ace?

A. Correct.

Q Are you at all famliar with any of the
federal initiatives on workpl ace vi ol ence?

A. No, |I'm not.

Q What is -- And |I'm asking for your

experti se, your 23 years expertise in the safety
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and health field. Could you tell ne whether, in
your view, an unruly crowd m ght be considered to
be a type of workpl ace vi ol ence?
A. Can | tell you in ny experience why an
unruly crowd m ght be involved i n workpl ace

vi ol ence?

Q Uh- huh.
A. I s that your question?
Q That' s the questi on. I n ot her words,

gi ven what you know about wor kpl ace vi ol ence
i ssues that have been included in 3203, and any
di scussi ons that you nmay have had wth respect to
what nmkes wor kpl ace vi ol ence cogni zabl e under
California OSHA, do you think that a stanpedi ng or
an unruly crowd attenpting to enter a store m ght
be enconpassed i n workpl ace vi ol ence theori es?

A. Well, wthout having a great deal of
facts at ny disposal, | would have to say that is

possi bl e.

Q And |I' m aski ng you to engage,
obvi ously, in hypotheticals. What woul d nake t hat
possi bl e, in your view?

A. I don't really want to answer

hypot heti cal questi ons.
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Q Let ne give you sone nore specific
facts and see whether or not | can get you to

engage in responding to this nore factually-based
hypot heti cal questi on.
Let's assune, Ms. Heza, that custoners
entering a store would push, shove, tranpl e
speci fic enpl oyees as they try to obtain goods and
services in that store. s that the kind of
conduct, in your view, that would be enconpassed
by wor kpl ace - -
MR CRECGER: There's a probl em her e,

"' m af rai d. There is a statute, 5304.5, which
precl udes enpl oyees of the Division from providi ng
expert testinony. And these hypotheticals really
are an attenpt to elicit what | view as opi nion
testi nony fromthis individual.
BY MR FELLNER:

Q Wll, let's go back and tal k about the
wor kpl ace violence |1 PP that you do recall,
Ms. Heza. Do you recall the specifics of that
11 PP?

A. O the IIPP? No, | don't recall the
specifics of the |1 PP.

Q Do you recall the specifics of the
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parti cul ar hazardous wor kpl ace vi ol ence areas t hat

were dealt with in that 11 PP?
A. I recall the specifics about the

i nci dent .
Q Can you descri be that for ne, pl ease?
A. An enployee of a -- | think it was a

mental health institution was attacked by a
pati ent .

Q And this attack by the patient, was
this a kind of intentional action by the patient?

A. Wll, I think the enpl oyee was kil l ed
and -- the enpl oyee died rather, nore
appropri ately. And | don't recall what | egal
aspect there was to it. But we did issue |I'm
pretty sure it was a 3203 with regards to that.

Q And do you believe that that particul ar
wor kpl ace vi ol ence citation that was i ssued
depended upon intentionality on the part of the
pati ent ?

A. I can't answer that.

Q Al right. And with respect to the
conduct of the enployer in that particul ar case,
what was California OSHA's view as to what the

enpl oyer did wong in that case?
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A. I believe it was specific to alarm
syst ens.
Q And could you be a little bit nore
specific than that, if you recall?
A. That the worker was in the room al one

with the patient and did not have a nechanismto
rai se alarns when the patient becane viol ent.

Q So let nme take that one step further.
As | understand that particular case, it was the
i nteracti on between a pati ent and worker and the
absence of a specific control to prevent the
vi ol ent conduct which led to that particul ar

citation, right?

A. What | recall is what |'ve shared with
you.

Q Ckay. Let ne go back to anot her area,
and perhaps you mght give ne a little bit nore
background on this. We' ve tal ked about 11 PP.
Wth respect to special orders, | assune you're

famliar with Section 332 of the Californi a Code

that gives the Director of Industrial Relations

the ability to i ssue special orders; is that
ri ght?
A. Yes.
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HEZA

Q And as | understand it, a special order

is warranted whether it's a

devi ce or a pl ace of enpl oy

n unsafe condition or a

ment that poses a

threat to the health or safety of an enpl oyee t hat

cannot be nmade safe under existing standards or

orders of the Standards Boa
A. That, | believe,
says.
Q Now, what' s the

speci al orders and the gene

rd, right?

is what the | abor code

rel ati onshi p bet ween

ral industry safety

orders we spoke about earlier?

A. I don't know.

Q Is it fair to say that special orders

are issued in the absence of specific regul atory

requi renents that are covered under gener al

i ndustry safety orders? |Is

t hat accur at e?

A. Wwll, | think that's what the | abor

code says, which cannot be

made saf e under

exi sting standards or orders.

Q Ckay. Now, are you famliar with

Cal - OSHA' s policy and procedural manual provisions

pertaining to speci al orders?

A. Sonewhat .

Q My recoll ecti on

is that Cal - OSHA' s
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HEZA

policy is to consider the i ssuance of a speci al
order to correct an unsafe condition which can't
be made safe under an existing Title 8 safety
or der . I think that's straight out of the
pr ovi si on.

Am | refreshing your recoll ection
adequat el y?

A Uh- huh.

Q To your know edge, what are the
perti nent consi derations that Cal - OSHA woul d use
in considering the i ssuance of a special order?

A. You know, | have not been -- | don't
recall that |'ve been directly involved in the,
you know, devel opnent of a special order. I don't
have much, if any, experience in special orders.

Q G ven even your linmted experience, is
it safe to say that special orders only pertain to
i ndi vi dual enpl oyers?

A Yes.

Q M ght an i ndi vi dual enpl oyer be
required to address a hazard identified in a
speci al order through an |1 PP?

A. I don't know.

Q If an i ndividual enpl oyer recogni zed a
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previ ously unrecogni zed hazard t hrough an |1 PP,
how woul d this relate to the i ssuance of a speci al
or der ?

A. You know, | would have to defer to our
|l egal staff for that. | can't answer those
guesti ons.

Q Ckay. Have you ever heard of
Section 332 conpared to OSHA' s general duty

cl ause -- federal OSHA' s general duty cl ause?
A. " msorry, could you repeat that?
Q Have you ever heard of Section 332, the

speci al order section, conpared to federal OSHA' s
general duty cl ause?

A. I"mtrying to think. | don't recall
that | heard that in an official capacity, that

conpari son.

Q How about in an unofficial capacity?
A. Pr obabl y. Pr obabl vy.
Q Do you recall any specific context in

whi ch that conpari son has been made unofficially?
A. No, no. No, no. Again, this is just
ki nd of general conversati ons.
Q Do you recall who those conversati ons

may have been with?
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A. They may have -- |I'm sure they were
Cal -OSHA staff, but | couldn't tell you who they
wer e.

Q Is it possible that any of those
conversati ons nmay have been wth Len Wl sh?

A. They nmay have been.

Q I n your experience, has Cal - OSHA ever
i ssued a special order pertaining to crowd contr ol

or crowd nanagenent ?

A. Not that |I'm aware of.
Q And how about in the retail i1 ndustry,
have you -- retail crowd control or crowd

managenent, has that ever been i ssued?

A. Not that |I'm aware of.

Q Is it safe to say that Cal - OSHA has t he
authority to i ssue a special order if it thought
an enpl oyer faced hazards relating to crowd

control or crowd nmanagenent ?

A. Wll, after, you know, consulting wth
our |l egal staff before |I would make a deci si on
l'i ke that. But concei vably we woul d pursue that

line if we thought that was appropri ate.
Q I seemto recall a case not i nvol ving

an unruly crowd but, pardon ny conpari son, an
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unruly Kkiller whale in San Diego in which
Cali fornia OSHA either considered issuing a
special order citation then retracted it or did
sonething simlar to that.
Are you famliar at all wth that

parti cul ar i nvesti gati on?

A. Not in any detail. I know whi ch one
you' re tal ki ng about, yes.

Q Do you recall what the upshot of that
particul ar i nvestigati on was?

A. I never reviewed the case file. I
think the chief dealt wth that one directly.

Q And do you recall what the ultinmte

out cone was?

A. I believe the -- | don't know what was
I ssued. I honestly do not renenber what was
I ssued. And the i nvestigative summary was
nmodi fi ed.
Q But California OSHA certainly
i nvestigated that particular natter; is that

correct?
A Correct.
Q And is it also correct to say that

there are no specific California regul ati ons
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dealing with kill er whal es?
A. Not to ny know edge.
Q Is there a penalty associated with the

i ssuance of a special order?

A. I don't think so.

Q The enpl oyer has to just post a notice
of abatenent and performthe abatenent; isn't that
ri ght?

A. I would have to review the P&T. I

don't have a | ot of experience wth speci al
orders.

Q Ckay. Have you ever had any --
Regar dl ess of whet her you' ve had experience in
I ssui ng speci al orders, have you had any
conversations with respect to the | egal
under pi nni ngs of special orders?

A. No, not that | recall.

Q In your view, would you -- In |ight of
the fact there is no specific regulation that a
special order is attached to, in your view would
it be unfair to |l evy a penalty under such
ci rcunst ances?

A. Look, you're asking ne questions that

are beyond ny experi ence, beyond ny know edge. I
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think these are |l egal issues, and | can't answer
t hose questi ons.

Q Do you have any personal experience or
know edge of retail crowd nmanagenent issues?

A. Do I have any personal experience?

Q Uh- huh.

A No. No.

Q Are you -- Have you ever discussed with
anyone retail crowd managenent i ssues?

A No.

Q Have you ever been to a Bl ack Fri day
sal e?

A No.

Q Have any of your rel atives or
acquai nt ances?

A. How on earth would | know t hat?

Q Wll, that they have tal ked to you
about ?

A No.

Q Have you ever read any specific
i nci dents i nvol vi ng crowmd managenent -- read about

any specific instances invol ving crowd managenent
Issues in retail stores?

A. Just what ever videos were on the news
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clips.
Q And do you recall any of those specific

vi deos on the news clips? Have you ever seen any?

Do you recall any of them specifically?

A. I recall seeing one. | couldn't tell
you when it was. | couldn't tell you where it
was. I couldn't tell you who the retail er was.

But it was a video of custoners rushing into a
store when the doors were unl ocked.

Q And did you say that was relatively
recently or in the di mpast?

A. A coupl e of years ago probably.

Q What reaction did you have to that
specific video when you saw it as a safety and
heal t h pr of essi onal ?

MR. COHEN: Obj ecti on. This i s outside
t he scope.

MR. CRECER: | don't know what
rel evance this could possibly be.

MR. FELLNER: | " m going to ask her to
respond to the question, whether she had any
specific safety and health concerns when she saw
t he vi deo.

MR. CRECGCER: That's a different
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guesti on.
BY MR FELLNER:
Q Answer that questi on.
A. Whet her or not | --

MR. COHEN: Obj ect to bei ng outside the

scope of the subpoena.
BY MR FELLNER:

Q Whet her she had any specific safety and
heal th concerns, please, wth respect to that
vi deo when you saw it.

A. I thought it was | ucky that nobody got
hurt.

Q Did you have any concerns wth respect
to enpl oyee safety when you saw it?

A. That was just a general -- you know, a
general reaction.

Q Did you bring any concern to your
col |l eagues at Cal - OSHA t hat woul d suggest t hat

this ought to be i nvesti gated?

A No.

Q Are you aware of any California OCSHA
office that has investigated a retail store for
any conduct |i ke you viewed on this video?

A. Not that |I'm aware of.
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Q Let ne ask you to turn to Tab 9 in the
bi nder that you've got. Let ne ask you to take a

| ook at that news report concerning a specific

free concert at a Wal-Mart i n Bakersfi el d.

A Uh- huh.

Q Is this by any -- Wl l, take a | ook at
it.

A. Ckay.

Q Does this at all refresh your

recoll ection as to whether this was the i nci dent

you nmay have seen on the video?

A. I don't think so.
Q Ckay. Are you i ndependently famlli ar
with this particular incident? Do you recall it

occurri ng?

A No.

Q Are you aware of whet her Cal - CSHA
Il nvestigated this particular incident?

A. I -- 1 don't know.

Q Are you aware of any citations that
Cal - OSHA nmay have issued with respect to this
parti cul ar i ncident?

A. Not that | can recall.

Q Now, this incident occurred in 2007,
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did it not, when you were deputy enforcenent head?

A. Uh- huh. Yes.

Q Wul d this have been the Kkind of
i nci dent or investigation that would have cone to
your attention?

A. I f soneone had been injured or filed a
conmpl ai nt, per haps.

Q G ven the uni queness of the incident,
it would not necessarily have cone to your
attenti on?

A. Correct.

MR CRECGER: Let ne interject here.
Can we take a break?

MR. FELLNER: Sur e. As a matter of
fact, yeah, why don't we take a break.

(A recess was then taken.)

BY MR FELLNER:

Q The |l ast topic that | want to deal wth
you i nvol ves enpl oyee exposure. As | under st and
the theory under California OSHA's policy and
procedures nmanual, when it cones to exposure,
enpl oyee exposure to wor kpl ace hazards, you have
what's referred to as the zone of danger theory.

Are you famliar wth that, M. Heza?
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A. l'"ve heard the term
Q And does the size of that -- the

geogr aphic size of that zone of danger, does it
depend upon the nature of the hazard?

A. Pr obabl y.

Q Now, there's various different ways of
est abl i shi ng enpl oyee exposure, are there not,
either directly through what the conpli ance

of ficer sees or through appropriate interview

statenents; is that right?
A Correct.
Q Wth respect to the kinds of hazards

t hat we' ve been tal ki ng about today i nvol vi ng
crowd managenent and crowd control, do you see
i ssues involving difficulties of establishing
enpl oyee exposure in that kind of a context?

A. In what kind of a context?

Q In the context of the hazard that we' ve
been descri bing or the facts that we' ve been
t al ki ng about, nanely what you saw in the video of
a crowd entering i nto a wor kpl ace. Woul d you
think there may be sone difficulties with respect
to establishing the zone of danger for enpl oyees?

A. Wll, the zone of danger is not a
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finite term You know, an investigati on would
foll ow certain procedural steps. You know, |
really can't specul ate on sone -- you know, on
sone ki nd of general hypothetical proposition.

Q But if you saw a crowd generally
entering a store wthout know ng where enpl oyees
are or would be, as you put it, it would be
specul ati ve to cone up with a zone of danger for

enpl oyees, wouldn't it?

A. It's so fact-specific. | mean, you
know, | can't answer that questi on.
Q Ri ght . To put it alittle bit nore

specifically, any custoner that is injured in the

context of crowds entering a store, Cal-CSHA would

have no jurisdiction over that; is that correct?
A Correct.
Q Are you famliar at all wth any

substitutes for establishing the kinds of
fact-specific zone of danger enpl oyee exposure
t hat we tal ked about ?

Are there any surrogates that can be
used, or is it a requirenent under California OSHA
t hat specific enpl oyees be exposed to a zone of

danger i n order to nmake out a case?
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A. I didn't understand that question at
al | .
Q Let ne just ask you the second half of
t he questi on. Is it a requirenmnent under

California OSHA' s policy that to establish a zone
of danger, there has to be evidence in the file
t hat enpl oyees specifically are exposed to that
zone of danger?

A. There woul d have to be evidence in the

file that denonstrates enpl oyees were exposed to a

hazar d.

Q Ckay.

A. Or hazardous conditi ons.

Q You descri bed before that one of your
responsibilities was to establish goals and
obj ecti ves. I think ny recollection is accurate
in this respect. Ils that correct?

A Yes.

Q Now, that was in connection with which

position that you hel d?

A. Sever al .
Q Could you rem nd ne, please?
A. My current position, as deputy chi ef,

and regi onal manager of consultati on.
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HEZA
Q And? You said "several ."
A. Yes. | said ny current position,

deputy chi ef, and regi onal nanager.
Q Oh, I'"msorry. | " m sorry.

And coul d you descri be for ne whet her
or not those goal s and obj ectives i ncl uded
substantive areas in which California OSHA ought
to be nore active in an enforcenent capacity?

A. W traditionally have targeted
hi gh- hazard enpl oynent such as constructi on. Al so
as part of our goals and objectives, trying to
reach underserved wor kforce such as those that
don't necessarily speak English in a variety of
i ndustri es.

Q And in any of those several capacities
where you were consi deri ng goals and obj ecti ves,
were |1 ssues i nvolving crowd nanagenent ever

di scussed?

A. I don't believe so.

Q WAs the retail industry ever di scussed?

A. I don't recall having done so.

Q In the context of your present
consultation position as well as any ot her

consul tati on work that you've done in 23 years,
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HEZA

have you ever

consulted on crowd managenent or

crowd control issues?

A. I don't believe so.

Q Are you aware of any enpl oyer, retail
or otherw se, that has asked for California' s
expertise with respect to such i ssues?

A. Not that | recall.

Q Let nme return for a nonent to workpl ace

violence if | may, M. Heza.

experi ence, do you believe --

G ven your

and gi ven your

earlier response to the one video that you recall
that your view was, if | recall your testinony
correctly, that it was |l ucky that no one was hurt
in that video, do you believe that there is an
aspect of wor kpl ace vi ol ence to what you saw i n
t hat vi deo?

A. Wll, there may have been based upon

the definition of Type 2, but

agai n, you know,

si tuati on.

Q But - -

A. That m ght very wel
we woul d | ook at.

Q Under

f act - speci fi c,

it would be very,

uni que to that

| be sonet hi ng that

t he wor kpl ace vi ol ence rubric?
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A. Yeah.

HEZA

We m ght

do an evaluation to see

if it's an appropriate fit.

MR. FELLNER:

guesti ons.

And t hank you very nuch. I

MR COHEN:
you, Ms. Heza. | don't
your ti ne.

THE W TNESS:

MR. CREGER:
go.

MR. FELLNER:
feel better from your

(Wher eupon,
3:22 p.m)

t he deposition was

I have no further

have no questi ons for
want to take any nore of
Thank you so nmuch.
Thank you. | guess we can
Absol ut el y.

hope you

col d.

concl uded at
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I\, Attachments can contain viruses that may harm your computer. Attachments may not display correctly.
washoshrccommission

From: Rathbun, Daniel Patrick [DRathbun@gibsondunn.com] Sent: Mon 6/20/2011 4:24 PM
To: washoshrccommission
Cc: Darling, Jr.., Ray H.; gottlieb.ronald@dol.gov; phillips.heather@dol.gov; james.charles@dol.gov; Willis Goldsmith

(wgoldsmith@jonesday.com); Jacqueline Holmes (jholmes@JonesDay.com); Fellner,Baruch A.; Schwartz, Jason
C.; Martin, Scott P.; Rathbun, Daniel Patrick

Subject: OSHRC Docket No. 09-1013: Exhibit E to Filing by RespondentWal-Mart Stores, Inc.
Attachments: _] 99.1013 Respondent's Exhibit E to Respondent's Opening Brief.pdf(1MB)

Attached please find Exhibit E to the Opening Brief for Respondent in the above-captioned matter.

Daniel P. Rathbun

GIBSON DUNN

Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W., Washington, DC 20036-5306
Tel +1 202.887.3714 « Fax +1 202.530.9584
DRathbun@gibsondunn.com « www.gibsondunn.com

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the
sender of the error and then immediately delete this message.

https://mail.oshrc.gov/exchange/washoshrccommission/Inbox/OSHRC%20Docket%20No.... 6/20/2011
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