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BARNAKO , Chairman : 

This case presents  the  i s s u e  of whether a aubcontractor on a 

construction 

Occupational 

11 
site is i n  v i o l a t i o n  of Section 5(a)(2)- of t h e  

Safety and Health Act of 1970 (29 U.S.C. 651 et seq., 

here inaf ter  "the Act"), when its employee is exposed t o  a hazardous 

condition which is contrary t o  a standard, but the  subcontractor d id  

not  create t h e  condition o r  have cont ro l  over t h e  a rea  where i t  

existed. Judge James P. O'ConneZ1 held t h a t  the re  was no l i a b i l i t y  

under the  circumstarices nf t h i s  case. H e  found t h a t  the  f a c t s  w e r e  

11 This sec t ion  s t a t e s :  - 
Each employer. . . sha l l  comply with occupational 
sa fe ty  and heal th  standards promulgated under 
t h i s  Act. 



indis t inguishable  from those presented ir Anning-Johnson Co. v. OSHRC, 

516 F. 2d 1081 (7th C i r  . 1975) , (here inaf te r  "Anning-Johcson") , and 

stated t h a t  he was bound t o  follow the decision of that case, which 

held tha t  a subcontractor was not l i a b l e  under the  circumstances 

presented. The i s sue  is a frequently recurring one and is important 

i n  t h e  administrat ion of t he  Act. For the  reasons which follow, w e  

conclude tha t  w e  should p a r t i a l l y  follow the cour t ' s  holding in 

Annina-Johnson, but tha t ,  under the circumstances of t h i s  case, 

Respondent should be found responsible f o r  the  v io la t ion .  

The f a c t s  a r e  not i n  dispute.  Respondent's subcontract ca l led  

fo r  it t o  perform miscellaneous i ron  work i n  the  construction of a 

school building i n  New York City. The work included i n s t a l l a t i o n  of 

s t a i r s ,  r a i l i n g s ,  catwalks, gra t ings ,  and other metal items, but  not  

s t ruc tu ra l  steel. 

When the  j o b s i t e  was inspected by Complainant's representa t ive ,  

one of Respondent's employees was observed near t he  center  of t he  

second f loo r  of the  building. The f l o o r  w a s  200 by 300 f e e t  i n  s i ze ,  

and was 15 f e e t  above the  adjacent ground leve l .  The open s ides  of 

the  f l oo r  were completely unguardea. The employee subsequently walked 

toward the  s i d e  of the  building and descended a s t a i r c a s e  located 

about e igh t  feet from an unguarded edge. This stairway had previously 

been in s t a l l ed  br Respondent. 
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The genera l  con t rac to r  on t h e  job  was responsib le  f o r  t 

e r e c t i o n  of g u a r d r a i l s  where needed. Respondent had no c o n t r a c t u a l  

o b l i g a t i o n  t o  erect g u a r d r a i l s ,  and its employees would no t  have 

b e a  permitted t o  erect g u a r d r a i l s  because of c r a f t  j u r i s d i c t i o n  

r u l e s .  Respondert d id ,  however, know t h a t  t h e r e  was no perimeter  pro- 

t e c t i o n  on t h e  second f l o o r ,  Its chairman inspected t h e  j o b s i t e  weekly, 

and never observed g u a r d r a i l s  on t h a t  f l o o r ,  Respondent a l s o  knew of t h e  

ubence of guardrails through the full- t ime presence of a foreman at 

the site. 

On these  facts, Respondent was c i t e d  f o r  v i o l a t i n g  29 C.F.R. 
2 /  -- 

1926, 500 (d) (1) . It is no t  d isputed  t h a t  t h e  absence of perimeter  

p ro tec t ion  on t h e  second f l o o r  is  contrary  t o  t h e  standard. The i s s u e  

is whether, under these  f a c t s ,  Respondent i s  chargeable with a v i o l a t i o n  

of t h e  standard. 

Ses t ion  5(a) (2) p laces  a duty  on employers t o  "comply" with t h e  

s tandards  promulgated under t h e  A c t .  The Act, however, does n o t  other-  

w i s e  d e l i n e a t e  t h e  na tu re  of t h i s  duty,  It must t h e r e f o r e  be determined 

i n  a c c o r d ~ n c e  w i t h  t h e  i n t e n t  of Congress " to  a ssure ,  s o  f a r  as poss ib le ,  

s a f c  and h e a l t h f u l  working cond i t ions  f o r  working men and women." 

2 /  This  s tandard  s t a t e s ,  i n  p e r t i n e n t  pa r t :  - 
Every openlsided f l o o r  o r  platform, 6 f e e t  o r  
more above adjacent  f l o o r  o r  ground l e v e l  s h a l l  
be guarded by a standard r a i l i n g ,  o r  t h e  
equivalent . .  .on a l l  open s i d e s .  . , 



29 U. S .C. 651(b) ; See Brennan v. OSHRC (Underhill Construction Corp. ) , 

513 F. 2d 1032, 1038 (2nd Cfr, 1975). This object ive ,  however, is not  

promoted by impasing a dcty  on employers which is  unachievable. 

Secretary of Labor v. OSHRC (Alsea Lumber Co.), 511 F. 2d 1139 (9th C i r .  

1976); National Real ty  & Construction Co. v. OSHRC, 483 F. 2d 1257 

(D.C. C i r .  1973); Ocean E l e c t r i c  Co., i3NA 3 OSHC 1705, CCM E.S.H.G. 

para. 20,167 (1975). 

I n  the  past ,  we have cons i s ten t ly  held t h a t  an employer fails t o  

comply with a standard i f  i ts  own employees a r e  exposed t o  t h e  hazard 
31 - 

the  standard seeks t o  eliminate. Robert E. Lee Plumbers, Inc., 

1 7  OSAHRC 639, BNA 3 OSHC 1150, CCH E.S.H.G. para. 19,594 (1975) and 

cases c i t ed  herein. We have a l s o  held t h a t  an employer is no t  respon- 

s i b l e  f o r  a condition i t  c rea t e s  i n  v io l a t i on  of a standard s o  long a s  

its own employees are not exposed t o  t he  condition, even though employees 

of o ther  employers a r e  exposed t o  the  condition. Martin I ron  Works, Inc., 

9 OSAHRC 695, RNA 2 OSHC 1063, CCH E.S.H.G. para. 18,164 (1974); 

Bawkina Canstruetlon Co.. 8 OSAHRC 569. BNA 1 OSHC 1761. CCli E.S.H.G. 

para. 17,  851 (1914) . Taken together, these rules placed the respon- 

s i b i l i t y  of protect ing each employee s o l e l y  on h i s  o r  her own employer, 

Each employee thus received the  protect ion intended by the  A c t ,  and the  

employer required t o  assure  such protect ion w a s  c l ea r ly  i den t i f i ed .  

31 I n  Gilles & Cotting, Inc., OSHRC Docket No. 504 (Feb.  20, 1976) - 
we held t h a t  employee exposure was t o  be determined by a r u l e  of access 
r a the r  than ac tua l  exposure. We agree with t h e  Judge's f ind ing  in. t h i s  
case t h a t  ~esponden t ' s  employee had access t o  t he  hazard. "Dennan v. 
OSHRC (Underhill  Construction Corp.), supra. 



Correspondingly, employers were provided with anOSHRC rcle by which 

to measure whethe? they were in col+pf fance. So long as their own 

employers werd protecrcd, they ct2d not have t o  be concerned w i t h  

protect ing employees of other employers, 

Two courts, however, have disagreed in part with these ru les .  

In Breunan v. OSHRC (UnderhUl Construction Corp,), supra, the  court 

held t h a t  a subcontractor on a construct ion site who created a viola- 

t ion  t o  which only employees of o the r  contractors were exposed, had 

violated the  standard. In Annin&uhfls~n, the  court  held t h a t  a sub- 

contractor  who did  not create the v io la r foa  and d i d  nut contro l  t h e  

area where t h e  violation exis ted  was not  rersponsikle despite exposure 
4 / 
.I 

of its employees, The court thought that imposing liability In 

such circumstances wovld place an unraasr~nable burden on the subcon- 

t r a c t o r  which was not jus t i f  iad by any banef i t  in safety and health 

which would be achieved, The court  sta-ed: 

We fail t o  sea how requiring several different 
emplayere t o  place a proper guardrail over an 
opening ar along the edge af open-sided floors 
or intermediate ra i l s  on stairwsps fulfills the 
purpoaee af the Act any agre effect ively  than 
requirfng oaLy ona ernpfsyer t a  do so, The 
~aeterory'a posieioa fs pwd.sect on the theory 
that ehe m t e  people responsible for correcting 
any vio latkm,  the more l f k e l y  it will get done. 

and Warehouse Co,, 2 OSAHRC 1318, ENA 1 OSHC 1219, C a t  E.S,kt,G, para, 
15,687 ( l q f 3 1 .  



Thfs is, of course, mt necessarily true, Placbg 
zesponsibiliry in more: than one place is at  t a e t  
as IikeSy t o  cause coefusion aad dismptim fn 
normal working relationships on a constntction 
slte, Such a pctliry sight b effect, prove to  'be 
counter-productive, 516 F, 24. st 1089. 

The court apparently rlecogafied titat its holding, stsadhg alme, 

could result 5x1 certain employees not recelvfig the protectbn bteadad 

by the Act. It safd: 

Presumably the court would f i l l  the spparent gap by fkoldlnap t;bar gsaescat 

contractor respcmaible. 

whether, Mth due deftsr~wrce to the rraurr's 
opbion, ta  adhere t~ S t s  ptev%rrua hrolldhg unr.ll 
ttm Supxem Court of tk hltd States has d e d  
otkrwfsce, But i t  fri m1: for a t r la t  exl~s~~1Jrrat 



to speculate as to what course the Board should 
follow where a circuit court has expressed dis- 
agreement with its views. On the contrary, i t  
remains the t r ia l  examiner's duty to apply esta- 
blished Board precedent which the Board or the  Su- 
preme Court has not reversed. Only by such 
recognition of the- legal authority of Board 
precedent will a uniform and orderly administra- 
tion of a national act, such as the National 
Labor Relations Act, be achieved. Insurance 
Adents International Unim, 119 NLRIG 768, 
773 (19573. 

Like the Nationaf Labor Relations Act, the Occupational Safety  

turd Health Act of 1970 is national in scope, iurd its orderly admini- 

stration requires that admiaistrat2ve Law fudges foUm precedents 

established by the Commissicm (Ghdy Manufacturing Co., 10 OSMRC 

367, BNA I OSBC 1717, CCH E.S.R.C. para. 17,790 (1974)), unless 

reversed by the Suprme Court, 

We have, however, reconsidered our prior decis ions in l i gh t  of 

the court decis ions tn Brennan v .  OSHRC (Underhill Construction Cstp.) 

aad Anaing-Jobean. We contbue Lrr believe that the Act can be most 

affectively anforced if each employer ia held responsible 

for the safety of its o m  employees. We agree with the courts, however, 

that this rule should be modified w i t h  respect to the caastruction 

induetry* Thiar ;IS required by the unique nature of the Irpu3t%-ewpXoyer 

worksite common to the cmstruct ion industry. 

Typically, a construction job will f ind  a numbex of contractors 

and subemtractor on the worksite, whose employees mingle throughout 

the sire whfle work is Fn progress, In t h i s  sitwtim, a hazard 



created by one employer can foreseeably a f f e c t  the  sa fe ty  of employees 

of o ther  employers on the  site. Converselyt as a p r a c t i c a l  matter i t  

is  impossible f o r  a pa r t i cu la r  employer t o  a n t i c i p a t e  a l l  t h e  hazards 

which o the r s  may crea te  as the work progresses,  or  t o  constant ly inspect  

the  e n t i r e  j o b s i t e  to de tec t  v i o l a t i o n s  created by others.  Indeed, a s  

the Anning-Johnson court pointed out ,  i t  would be unduly burdensome t o  

require pa r t i cu la r  c r a f t s  t o  co r rec t  v i o l a t i o n s  f o r  which they have no 

exper t i se  and which have been created 6y o ther  c r a f t s .  !.re therefore 

conclude t h a t ,  on a construction s i t e ,  the  sa fe ty  of a l l  employees can 

beat be achieved i f  each employer is responsible for assuring t h a t  its 

own conduct does not  c rea te  hazards t o  any employees on the site, and 

tha t  imposing l i a b i l i t y  on t h i s  b a s i s  would not  place an unreasonable 

or unachievable duty on contractors .  We w i l l  therefore  follow the  

holding of the Second Circui t  t o  t h i s  e f f e c t  in Brennan v. OSHRC 

(Underhill Construction Gorp*). 

Additionally,  the general  contractor  normally has r espons ib i l i ty  

t o  assure that the  other  cont rac tors  f u l f i l l  t h e i r  obl iga t ions  with 

respect  t o  employee sa fe ty  wtdch a f f e c t  t h e  e n t i r e  s i t e .  The general  

contractor i s  w e l l  s i tua ted  t o  obta in  abatement of hazards, e i t h e r  

through its own resources o r  through i ts  supervisory r o l e  with respect  

t o  other  contractors .  It is therefore  reasonable to  expect the  general 

contractor  t o  assure compliance with t h e  s tandards insofar  as a l l  

employees on t h e  site a r e  af fec ted .  Thus, we w i l l  hold t h e  general 



contractor  responsible 

expected t o  prevent o r  

f o r  v io la t ions  it  could reasonably 

abate by reason of its supervisory 

So long a s  l iab*li ty is assigned a s  discussed above, 

have been 
6/ - 

capacity.  

it does not  

fu r the r  serve the  purpose of t h e  A c t  t o  impose l i a b i l i t y  on a sub- 

contractor who could not  r e a l i s t i c a l l y  be expected t o  de tec t  a viola-  

t i o u  i n  t h e  f i r s t  place, or abate it once it is  discovered, even 

though h i s  own employees may be exposed. I f  t h e  means of abatement is 

within the  a b i l i t y  of another employer o r  employers who w i l l  be held 

responsible i f  there  is a f a i l u r e  t o  abate,  each employee rece ives  t h e  

p r o ~ e c t i o n  intended by t h e  Act. On t h e  o t h e r  hand, a subcontractor 

cannot be permitted t o  c lose  its eyes t o  hazards t o  which its employees 

a r e  exposed, o r  t o  ignore hazards of which i t  has  a c t u a l  knowledge. 

As noted above, each employer has primary respons ib i l i ty  f o r  the  sa fe ty  

of i ts  own employees. Simply because a subcontractor cannot himself 

abate a v i o l a t i v e  condition does not  mean i t  is powerless t o  protec t  

its employees. It can, f o r  example, attempt t o  have the  general  

contractor  co r rec t  t h e  condition, attempt t o  persuade the  employer 

responsible f o r  the  condition t o  correc t  i t ,  i n s t r u c t  its employees t o  

avoid the  a rea  where the  hazard e x i s t s  i f  t h i s  a l t e r n a t i v e  i s  p r a c t i c a l ,  

or  i n  some ins tances  provide an a l t e r n a t i v e  means of protect ion 

61 The i n s t a n t  case does not involve an employer who created a hazard - 
t o  which employees other  than h i s  own were exposed, nor does i t  involve 
a general contractor .  Our discussion of t h e  r e s p o n s i b i l i t i e s  of such 
employers is  therefore dictum. IJe cannot, however, consider t h e  
l i a b i l i t y  of one pa r t i cu la r  c l a s s  of construct ion employer i n  a vacuum. 
The r e s p o n s i b i l i t i e s  of a l l  cont rac tors  on a construct ion site are inter- 
twined, and must be determined i n  a coherent fashion. Therefore, although 
some of the  r u l e s  s e t  f o r t h  herein do not apply t o  t h i s  p a r t i c u l a r  case,  

we f u l l y  expect t o  follow them i n  appropriate  cases.  



agains t  the  hazard. We therefore  expect every employer t o  make a 

reasonable e f f o r t  t o  de tec t  v io la t ions  of standards not  created by 

it but  t o  which i ts  employees have access and, when i t  d e t e c t s  such 

v io la t ions ,  t o  exer t  reasonable e f f o r t s  t o  have them 

abated o r  take such o ther  s t eps  a s  t h e  circumstances may d i c t a t e  
7 / 
w 

to  protect its employees. In the absence of sucli actions, we w i l l  

stili  h ~ l d  each employer responoibfe for a l l  vivlatAve conditians t a  

which its employees have access. 

I n  t h e  l a t t e r  respect ,  our holding d i f f e r s  from t h a t  of t h e  Se- 

venth Circui t  i n  hning-Johnson. The record there showed t h a t  t h e  

subcontractor d id  know of t h e  v i o l a t i v e  conditions and t h e  exposure 

of its employees. It did not  ind ica te  whether o r  not the  subcontractor 

had made any e f f o r t  t o  have the v i o l a t i o n s  abated o r  had taken any 

other  s t eps  t o  protect  its employees. It would allow subcontractors  

t o  permit t h e i r  employees t o  be exposed t o  non-serious hazards wi tho l t  

anything being done, so long as  the  subcontractor is not i t s e l f  a b l e  

to . co r rec t  t h e  condition because t h e  condition is  outside of its 

exper t i se .  

I n  reaching i ts decision,  the court  was concerned with t h e  

economic and l e g a l  d is locat ions  which might be caused by requi r ing  a 

number of employers t o  correc t  a s i n g l e  condition. We think,  however, 

7/ As a general  ru le ,  w e  w i l l  not r equ i re  an employer t o  remove i ts - 
employees from the  v i c i n i t y  of the  hazard i f  the  condition is n o t  
corrected. In  Anning-Johnson, t h e  court held t h i s  was an u n r e a l i s t i c  
a l t e rna t ive ,  and w e  agree i n  pr inc ip le .  



t h a t  the  court  underestimated the a b i l i t y  of employers t o  p ro tec t  

t h e i r  own employees through means of the  type  we have outlined, 

which do not  give r i s e  t o  t h e  types of problems which concerned 

the  court.  Like the cour t ' s  holding, ours does not  require removal 

of employees from a jobs i t e ,  duplicat ion of expenditures t o  correc t  

v io la t ions ,  o r  place an unreasonable duty on t h e  pa r t  of employers 

t o  iden t i fy  hazards which might be beyond the  scope of t h e i r  expert ise .  

Our holding does require each employer t o  take reasonable s t e p s  t o  

protec t  its employees against known hazards which the  employer can 

reasonably be expected t o  de tec t .  

The Seventh Circuit specifically l imited its holding in  Anninp 

Johnson t o  nonserious v io la t ions .  The i n s t a n t  case a l s o  involves an 

alleged nonserious v io la t ion .  The v io la t ion ,  however, c r e a t e s  a hazard 

of f a l l i n g  15 f e e t .  Obviously, a s i g n i f i c a n t  in ju ry  c o d d  result from 

such a f a l l .  F!e have no occasion t o  consider whether the v i o l a t i o n  

would be properly c l a s s i f i e d  a s  ser ious ,  f o r  a  ser ious  v i o l a t i o c  was 

not al lged and the  i ssue  was not t r i e d .  See General E l e c t r i c  Co., 

17 OSAHRC 49, BNA 3 OSHC 1031, CCH E.S.H.G. para. 19,567 (1975); pet. 

f o r  review f i l e d ,  No. 75-4116 (2d Cir. June 20, 1975); !hndas P a l l e t  

Co., 2 OSAHRC 511, BNA 1 OSHC 1135, CCH E.S.M.G. para. 15,467 (1973). - 
We believe, however, t h a t  t h i s  case points out t h a t  the duty of an 

employer t o  protec t  h i s  employees should not  depend on whether t h e  

v io la t ion  is z? 1-eged t o  be serious or nonserious. The d u t y  imposed 



by Section 5(a)(2) t o  comply with the  standards is not  conditioned 

on the severity of the viola t ion .  We th ink  the  r u l e s  w e  have s e t  

forth will ade'quately protect employees agains t  both serious and 

nonserious hazards. 

Turning t o  the faces  of t h i s  case, the  evidence of record fhows 

t h a t  the standard was breached by the  absence of perimeter protec t ion  
8 / - 

on t h e  second f l o o r ,  t h a t  Respondent's employee had access t o  the  

hazard, tha t  Respondent knew t h a t  perimeter protec t ion  had not  been 

provided, and t h a t  the  general contractor  was responsible f o r  t h e  

i n s t a l l a t i o n  of perimeter protection. The record is s i l e n t  as t o  

whether Respondent made any attempt t o  persuade t h e  general contractor  

to i n s t a l l  t h e  required perimeter protect ion,  or  t o ~ k  any o ther  pre- 

ceutions t o  protec t  its empJ.oyees agains t  injury.  R e w h t i o n  of t h i s  

case must turn  on which pazty has the  burden of proof on the  issue.  

The r u l e  we have annowced c o n s t i t u t e s  an exception t o  the general 

r u l e  that  an employer is l i a b l e  only when its own employees have access 

t o  the v i o l a t i v e  conditions. Furthermore, the knowledge of what s t e p s  

an exuployer has taken t o  have a v io la t ion  corrected by another contractor  

or  t o  protec t  i t s  own employees is pecul iar ly  within the knowledge of 

tha t  employer, and is not t h e  type of in£ormation one of Complahant's 

compliance o f f f c e r n  could reasonably be expected t o  gather during an 

8/ In  t h i s  respect  the  facts here differ from those i n  Anning-Johnson. - 
In t h a t  case the  perimeter was protected by a cable. See 29 C.F.R. 
1926,75O(b)(l)(iii). A cable was n o t  provided i n  t h i s  case. 
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iuspec t ion .  Accordingly, i t  is appropr i a t e  t o  consider  t h i s  i s s u e  t o  

be an  a f f i rma t ive  defense,  and t o  p l a c e  t h e  burden of proof on 

t h e  employer a s s e r t i n g  t h e  defense.  See: Ocean E l e c t r i c  Corp., supra;  - 
Murphy P a c i f i c  Marine Salvage Co 15  OSAHRC I, ENA 2 OSHC 1464, .' 
CCH E.S.N.G. para. 19,205 (1975). Since t h e r e  is no evidence of  record 

bear ing  on t h e  

by t h e  genera l  

Respondent was 

i s s u e  of s t e p s  taken by Respondent t o  ob ta ln  abatement 

cont rac tor ,  and w e  cannot conclude from t h e  record t h a t  

9/ 
without exper t ise , -we f i n d  t h a t  t h e  defense w a s  n o t  

es tab l i shed .  Because, however, w e  are here  announcing the  a v a i l a b i l i t y  

101 
of t h i s  defense f o r  t h e  f i r s t  time, w e  will a f fo rd  Respondent an 

opportuni ty ,  i f  i t  so  d e s i r e s ,  t o  p re sen t  any a d d i t i o n a l  evidence i t  

may have bear ing on the  defense.  

tTe have considered t h e  pena l ty  assessment c r i t e r i a  e s t a b l i s h e d  i n  

Sec t ion  1 7 ( j )  of t h e  A c t .  The record shows t h a t  one employee was b r i e f l y  

exposed t o t h e  hazard. Respondent is a smal l  employer, wi th  no p r i o r  

h i s t o r y  of v io l a t i ons .  We have no reason t o  quest ion its good f a i t h .  

We conclude t h a t ,  r ega rd l e s s  of whether Respondent r eques t s  f u r t h e r  pro- 

ceeding, mo pena l ty  should be assessed.  

9 /  I n  view of t h e  na tu re  of Respondent's bus iness  and hecause i t  d id  - 
provide r a i l  p ro t ec t ion  a s  t o  i ts  oqm work on t h i s  job, i t  can be  
argued t h a t  Respondent had the  e x p e r t i s e  t o  aba t e  t he  hazard. See n o t e  8. 

10/ We have also t h i s  day issued aur d e c i s i o n  in Anning-Johnson Co., OSHRC - 
Docket No. 3694 and 4409 ( 1976). That d e c i s i o n ,  
expressing Commissioner Cleary's a n a l y s i s  and views regarding t h e  problem 
of a t t a c h i n g  liability as  t o  multf-employer cons t ruc t ion  works t tes ,  is 
e s s e n t i a l l y  i n  accordance with t h e  views stated herein.  



Accordingly, the c i ta t ion  is affirmed, and no penalty is assessed 

unless within ten days of the date of receipt of this decision Respon- 

dent requests in  writing a further hearing. Pn such event the order 

is withdrawn and the case remanded for further proceedings consistent 

with this decisiou. It is s o  ORDERED. 

FOR TIiE CONMISSION: 

EXECUTIVE SECRETARY 

DATE : MAY 12 1976 - 



:4ORAN, Commissioner, Dissenting: 

Judge O'Cotmell c o r r e c t l y  decided t h i s  ca se  and, h i s  dec i s ion ,  

which is a t t ached  h e r e t o  a s  Appendix A, should be a f f i rmed f o r  t he  
11/ - 

reasons s t a t e d  t he re in .  A s  he s o  app rop r i a t e ly  he ld ,  " [ t l h e  z a t e r i a l  

f a c t s  of record i n  t h e  case  h e r e i n  and i n  t h e  Anning-Johnson Company 

ca se  a r e  ' ident ical ."  

My co l leagues  ag ree  with  t h i s  assessment of t h e  f a c t s  bu t  t o t a l l y  

d i s r ega rd  t he  sound r a t i o n a l e  i n  Anning-Johnson Companv v . OSMRC , 516 

F.2d 1081 (7th Cir, 1975), in  adopting a po l i cy  that contains t he  very 

p i t f a l l s  which the C i r c u i t  Court intended t o  e l i m i n a t e  by its Anning- 

Johnson dec is ion .  As they a r e  aware, because they quote  i t ,  t h e  C i r c u i t  

Court s t a t e d  t h e r e i n  t h a t :  

11/ The a s s e r t i o n  i n  the  lead opinion t h a t  Commission Judges are - 
requi red  t o  fo l low Commission precedents  which have been reversed  
by t h e  C i r c u i t  Courts is f a l s e .  A dec i s ion  of t h i s  Commission 
which has  been reversed on appeal  i s  thereby without  f o r c e  o r  e f f e c t .  
To c i t e  a NLRB dec is ion  f o r  a con t ra ry  precedent is pa t en t  nonsense. 
What t he  Nat ional  Labor Rela t ions  Board does is not  a p p l i c a b l e  t o  
t h i s  Commission which was e s t ab l i shed  by Congress a s  a new type of 
independent admin i s t r a t i ve  t r i b u n a l  s o l e l y  f o r  t h e  purpose of 
ad jud i ca t i ng  d i spu te s .  29 U.S.C. 5 651(b)(2).  The NLRB has enforce- 
ment r e s p o n s i b i l i t i e s .  This  Csmmission does no t .  Pol icy ma t t e r s  
and enforcement under t he  Occupational Sa fe ty  and Health A c t  a r e  
exe~usively vested i n  the Secretary of Labar. See ,  g .g . ,  29 U . S . C .  
$§  655-6531 Furthermore, such a mandate to  Judges i s  an unwarranted 
i n t r u s i o n  i n t o  ma t t e r s  which p e r t a i n  t o  t h e i r  e x e r c i s e  of j u d i c i a l  
d i s c r e t i o n .  

I a l a o  Find i t  q u i t e  i n t e r e s t i n g  t h a t  Messrs. Barnako and Cleary 
would r e sea rch  published dec i s ions  of t he  NLRB f o r  precedent  on t h i s  
mat te r .  .The converse could not  be  t r u e  s i n c e  Mr. Barnako discont inued 
pub l i ca t i on  of t h i s  Commission's dec i s ions  af ter  October 31, 1975. 
The fo l lowing  exchange between Mr. Barnako and Congressman S i l v i o  
Conte du r ing  House Appropriations Committee Hearings held  i n  February 
1976 is revea l ing :  



"WG f a i l  t o  see how r equ i r i ng  several d i f f e r e n t  
employers t o  p lace  a proper guard r a i l  . . . along 
the  edge of  open-sided f l o o r s  . . . f u l f i l l s  the  
purposes of the Act any more e f f e c t i v e l y  than r equ i r i ng  
only one employer t o  do so.  The S e c r e t a r y ' s  p o s i t i o n  
is premised on t h e  theory t h a t  t h e  more people responsi-  
b l e  f o r  co r r ec t i ng  any v i o l a t i o n ,  t h e  more l i k e l y  i t  w i l l  
g e t  done. This  is, of course ,  n o t  n e c e s s a r i l y  t rue .  
Placing r e s p o n s i b i l i t y  i n  more than one p l a c e  is a t  
l e a s t  as l i k e l y  t o  cause confusion and d i s rup t ion  i n  
normal working r e l a t i o n s h i p s  on a cons t ruc t ion  si te.  
Such a po l icy  might i n  e f f e c t  prove t o  be  counter- 
productive." 

516 F.2d a t  1089. Rather than paying heed t o  t h i s  warning, t he  ma jo r i t y  

concoct an epigone t h a t  w i l l  cause g r e a t e r  confusion f o r  employers i n  t h e  

f u t u r e  and, indeed, w i l l  jeopardize  t h e  r i g h t  of many employers t o  advance 

n o t i c e  of what is expected of them. 

(Footnote 11 continued) 
"MR. CONTE. Decisions i s sued  by t h e  NLRB ore r egu la r ly  

published by t h a t  agency i n  bound volumes. Most businessmen 
are j u s t  as much a f f ec t ed  by NLRB dec i s ions  a s  by dec i s ions  
of your Comni~sion.  Shouldn't t h i s  committee, which a c t s  on 
the  app rop r i a t i on  f o r  both of these  agencies ,  expect t h a t  
both w i l l  handle t h i s  mat te r  i n  t h e  same way? P lease  expla in  
why we should app rop r i a t e  funds f o r  pub l i ca t i on  of NLRB deci-  
s i o n s  when you f e e l  t h i s  s e r v i c e  is unnecessary f o r  OSHA dec is ions .  

"MR. BARNitYO. I do not f e e l  t h a t  I am i n  a p o s i t i o n  t o  speak 
for t h e  NLRB, to eva lua t e  the purposes t h e i r  pub l i ca t i ons  serve 
o r  t o  comment on t h e i r  method of publ i sh ing  decis ions ."  

Obviously, i n  the  case before  u s ,  M r .  Barnako f e e l s  q u a l i f i e d  enough 
t o  c i t e  published NLRB dec i s ions  as l e p d .  a u t h o r i t y  even though he  
is admit tedly  unable " to  eva lua t e  t h e  pwposes  t h e i r  pub l i ca t i ons  
serve." It is a l s o  apparent t o  m e  t h a t  h e  w i l l  r e l y  on t h e  NLRB 
a s  precedent  when i t  s u i t s  h i s  purpose t o  do s o  - and plead 
ignorance when NLRB precedent is con t r a ry  t o  h i s  views. 



The major i ty  dec i s ion  f a i l s  t o  m u n c i a t e  any de f inab l e  d u t i e s  f o r  

subcont rac tors ,  but holds  t h a t  i n  o rder  t o  p r o t e c t  t h e i r  employees they 

I t  can, f o r  example, a t tempt  t o  have t h e  gene ra l  con t r ac to r  
co r r ec t  the  condi t ion,  a t tempt  t o  persuade the  employer 
respons ib le  f o r  t h e  condi t ion  t o  c o r r e c t  i t ,  i n s t r u c t  its 
employees t o  avoid the  a r e a  where t he  hazard e x i s t s  i f  
"his  a l t e r n a t i v e  is p r a c t i c a l ,  or  i~ some in s t ances  provide 
an a l t e r n a t i v e  means of p r o t e c t i o n  a g a i n s t  the  hazard." 

Those requirements a r e  only samples of what is expected of an employer. 

There is no assurance t h a t  i n  t h e  f u t u r e  my co l leagues  w i l l  no t  improvise 

o t h e r  requirements and apply them r e t r o a c t i v e l y  t o  t he  ca se s  a t  hand, even 

though an employer does not  know of those  requirements a t  t he  t i m e  of t h e  

inspec t ion .  

Moreover, even i f  my co l leagues  should l i m i t  themselves t o  t h e  requi re -  

ments l i s t e d  i n  t h i s  dec i s ion ,  an employer would sti l l  be sub j ec t ed  t o  

total ly  unascertainable standards, I f  a subcbntractor requests the 

employer respons ib le  f o r  a v i o l a t i o n  t o  aba t e  i t  and the  respons ib le  

employer r e fuse s ,  has  t h e  subcont rac tor  f u l f i l l e d  its duty? One would 

think s o  Prom a reading of the  opinion,  b u t  i t  is apparent from the ho ld ing  

i n  Secre ta ry  v. Anning-Johnson Company, Docket Nos. 3694 and 4409, May 12, 

1976, ( a  dec i s ion  being i s sued  s imul taneously  wi th  t h i s  one) t h a t  such a 

conclusion is u n j u s t i f i e d .  I n  t h a t  case ,  my col leagues  r e q u i r e  the  

respondent-subcontractor t o  p r o t e c t  i ts employees w i t h  some a l t e r n a t i v e  

s a f e t y  device ,  though the  respondent took "reasonable steps" t o  r e q u i r e  

t h e  respons ib le  cont rac tor  t o  aba t e  the  v i o l a t i o n .  Xt is t h e r e f o r e  

apparent  t h a t  t h e i r  holding here  leaves  them f r e e  i n  the  fu tu re  t o  apply 

a r b i t r a r y  requirements,  dev i sed  w i t h  t he  h e l p  of h i n d s i g h t ,  i n  o r d e r  t o  

impose l i a b i l i t y .  



It is  obvious t o  m e  t h a t  Messrs. Barnako and Cleary, i n  their usual 

prosecu to r i a lmanne r ,  have fo rgo t t en  t h e  purposes of t h e  A c t .  As the 

Circuit Court observed in Anning-Johnson: 

. "The Act i s  designed not  to  punish ,  but  rather to  
achieve compliance with t h e  s tandards  and the  abate- 
ment of s a f e t y  hazards. The under ly i lg  rationale i n  
e f f e c t u a t i n g  these  purposes by placing primary 
r e s p o n s i b i l i t y  on employers is t h a t  employers have 
primary con t ro l  of the work environment and should 
therefore insure that i t  is safe and hea l thfu l - '*  

516 F.2d a t  1088. My col leagues  Pndicate t h a t  they w i l l  punish not  only 

t he  employer . - respons ib le  f o r  n hazard, bu t  a l l  o t h e r s  an a worksire. They 

11 / 
insofar a s  a l l  employees on t h e  s i te  a r e  affected. s?- I n  addition, hrowever, 

they mandate the impossible by r equ i r i ng  each employer to a s s u r e  "that 

its own conduct does not create hazards to esployees on the site.'" 

(Emphasis added.) This  w i l l  require a subcontractor to saawr;how insure 

the pro t ec t i on  of employees of a l l  other cantractors an the worksite even 

though s particular c-onditton m y  not presenr a hazard yo i t s  own empfoyees 

because of t h e i r  expertise i n  t h e  type of work oerforwd b y  the  subcon- 

t r a c t o r .  

The underlying ratianale of  t h e  Seventh Circuit's ,--Johnem 

dec i s ion  is tha t  the employer primrily a t  faul t  is the m e  who should 

be he ld  l i a b l e  therefor. I n  rh ts  regard, the Court &served that: 

12/ This  is contra to the ho ld ing  i n  Brennan v. C i l d l e s  b Cstttng, Xnc., - 
504 F. 2d 1255 (4th Cir. 1974). 



"If anything a t  all can be gleaned from the words of 
f29 U . S . C .  5 654(a)], i t  is that one who is to be 
chaqed with absolute l k a b i i i t y  be realistically i n  
a position t o  comply w i t h  the promulgated standards." 

516 P.2d at  1086. The v a l i d f  t y  of t h i s  fau l t  pr inc ip l e  has been recognized 

in numerous Circuit Court decisions. For example, i n  Brennao v. OSWRG 

and Raymond Henurix, d/b/a Alsea Lumber Company, 511 F.2d 1239, 1145 ( 9 t h  

Cir. 1975),  i t  was stated that:  

"'Pundomentat faXtaeas vouid require that one charged 
with and penalized for violatian be aham to have 
caused, or a t  least ro have knwingly acquiesced in, 
that violation, Under our legal system, to  date a t  
least ,  no man i s  held accoumable, or subject t o  
f i n + .  &r &he kwiri2u &nd+wnHenk a& oB sm~ihsi~"  

Cir, 1976). That date has nou arrived - unless this dwieion is reversed 

on appeal - for what Messrs. Barndm and Cftary are doing here, i s  t o  

againa t ano &her employer. 

My colleagues correctly state that the general cantractor was 

responsfble for erecting the guardrafls, They also acknovledgc that 

"[rj~apondant had nu coatra~~ual ubligatim to erect guardrails, and t t a  

employees would not have Beer permitted ro erect guardrails because of 

have been the one thm was cited rtnd held l iab le  fox the Lnstant M o l e  

tion? Any ordinary person would camiude that t h i s  was the proper actton. 



- 21) - 

than the general duty clause. 29 U . S . C ,  5 6% (a) (1). The ambiguousness 

of t h i s  new Barnako-Cleary rule is so shadmy and vague that i t  leaves 

all employers adri f t  i n  a sea of assumpt:.ms without any bench mark to 

guide them. It  requires subcontractors to  'bake a reasonable effort" 

to detect violations which rhey d i d  not create and theteaf ter "to exert 

reasonable efforts" to have them corrected or take such ather ~ t e p s  "as 

the circumstances may dictate." They further profess thar their bokding 

requires each employer to rake "reaeonable s t e p s "  to  protect employees 

from known hazards which the employer "can reafton&tyi'bbe expected to 

detect. They a im state that "fals s general rud' they w f l l  not 

require removal of a subcontractor's employees from the vtc in i ty  of the 

hazard i f  a violative cmddtion is not corrected. Are there exceptionzp 

t o  this general rule? If so, whar are they? Mhat dzrss alZ of this legal 

mumbo jumbo about reasanable efforts, steps, and detsttian warr in the 

reel world af the employer? I as sure that nmrr will kmu rtnril they 

have been convlcred by my cofleag~es,  and prabably not evea then. ft 

takes nothing short of wsncon se16'-concelr far h s s r e .  Brrtnako and Clrrarp 

to puc forth t h i s  hodgepodge as a canwributSm &a j& safety  jurisprudence, 

Hy colleagues a2sa err in p b c i n g  the burden of prod atr q ~ o y ~ r s  

to prove thar rhey era  innocent evein where they ars not respansl;fbfe far 

the wio2stive eondftkons en issue. Threy do t h i s  rn the gromd that the 

informetion they require  "is nut Els! type of infarffkatian m e  of cam- 

plainant's officers could reraisorrablp be expected to  gather 



dur ing  an inspection."  They f a i l  t o  remember t h a t  the  coap la inan t  a l s o  

has  t h e  a u t h o r i t y  t o  i n v e s t i g a t e .  29 U.S.C. g 657(a) (2) and (b) . I n  

f u l f i l l i n g  h i s  i n v e s t i g a t o r y  r o l e ,  the  complainant can i n t e r r o g a t e  

wi tnesses  and r e q u i r e  the  product ion  of evidence.  29 U.S.C. 9 657(b). 

A c r imina l  i n v e s t i g a t o r  is no t  usually presen t  when a crime is c o m i t t e d .  

He must t he re fo re  p e r f e c t  h i s  case a f t e r  t h e  f a c t  by i n t e r r o g a t i n g  

wi tnesses  and ga the r ing  evidence.  There is no reason vhy the complainmt 

should not use t h e  same techniques r a t h e r  tban s h i f t i n g  the  burde? LO 

employers. Moreover, such a s h i f t i n g  of the burden is c o n t r a r y  t o  t he  

fundamental f a i r n e s s  required i n  Brennan v. OSAHRC and Raymond Hendrix, 

d /b /a  Alsea Lumber Company, supra ,  as previous ly  d iscussed.  

This  Barnako-Cleary burden-of-proof r u l e  mans t h a t  the S e c r e t a r y  

of tabor can hencefor th  cite any employer on any construction site - 
and t h a t  etaplayer w i l l  be guiliy of any job safety infract ion on that 

site - un less  he can prove h f m ~ i f  innocent .  This rule greatly relieves 

t h e  Secreta'ry of any i n v e s t i g a t i n g  burdens and t h e  only  inconvenience i t  

causes  is t o  depr ive  employers of their constitutional right to a 

presumption of fnnocence plus untold thousands of datlars spent to defend 

themselves against chargts rhat should never have been glade. 

Messra, Bamako and Cleaty assert that they are follocoing t he  holdinre; 

i n  Bxennan v. OSAHRC a a n d e r h i l l  Cgnstrut tfcm %rporation, 513 F. 2d 

1032 (26 Cir. 1975). Even s hasty reeding of t h a t  decis ion ind icates  

rhat is not so. This is abundantly clear from the foliouing statement by 

the Circuit Court sf t h e  principal  issue i n  that case: 



"We t u r n  then t o  the  important  ques t ion  whether a 
v i o l a t i o n  of the  Act r e q u i r e s  i n  a d d i t i o n  t o  proof 
of t h e  ex i s t ence  of a hazard,  evidence of d i r e c t  
exposure t o  the  hazard by the  employees of t h e  
employer who is respons ib le  f o r  t h e  hazard. " 

513 F.2d a t  1036 (emphasis added a f t e r  the  word "employer"). The d e c i s i o n  

later s t a t e s  t h a t :  

" [ I J t  is no t  i n s i g n i f i c a n t  t h a t  i t  was ( t h i s  employer] 
t h a t  c rea ted  the  hazards  and maintained the  a r e a  i n  
which they were located .  It was an employer on a 
cons t ruc t ion  site,  where t h e r e  a r e  g e n e r a l l y  a number 
of employers and employees. I t  had c o n t r o l  over t he  
a r e a s  i n  which the  hazards  were loca ted  and t h e  duty 
t o  mainta in  those a r e a s .  Necessar i ly  i t  must be  
r e spons ib le  f o r  c r e a t i o n  of a hazard." 

513 F.2d a t  1039 (emphasis added). The only s i m i l a r i t y  between t h a t  case  

and the  i n s t a n t  one is t h a t  i t  involves  s ~ o n s t r u c t i o n  site where t h e r e  

were a number of employers and employees. Th i s  respondent was n o t  

r e spons ib le  f o r  t h e  c i t e d  hazard and d id  not  c r e a t e  i t .  The genera l  

c o n t r a c t o r  was the  re spons ib le  c o n t r a c t o r ,  and i t  was he who had c o n t r o l  

over  the  a r e a  and the  duty  t o  provide  the  g u a r d r a i l s .  

F i n a l l y ,  I am const ra ined t o  comment on the  ma jo r i ty ' s  d e p a r t u r e  

from t h e  Seventh ~ i r c u i t ' s  Anning-Johnson d e c i s i o n  on the  ground t h a t  "a 

s i g n i f i c a n t  I n j u r y  could r e s u l t  from . . . a f a l l "  of 15 f e e t .  This 

p o s i t i o n  is n o t  well-taken. As respundent p o i n t s  ou t  i n  its review b r i e f  

a s  to  its employee t h a t  was :llegedlg exposed to  t h e  v i o l a t i v e  condi t ion:  

" ~ e s p o n d m t ' s  employee was an ironworker, one of the  
men who had e r e c t e d  the  stair to which he was walking 
when he was observed by t h e  Compliance O f f i c e r .  

The erection of stairs i n  an empty we l lha le  is a 
hazardous opera t ion .  blen s o  e r e c t i n g  s t a i r s  are 
equipped wi th  safety b e l t s ,  tie l i n e s ,  etc .  bu t  they 



a r e  working a t  the  edge of a b u i l d i n g  b e f o r e  t h e r e  
is a f l o o r  i n  p lace  which can be guarded. 

It  is impossible t o  b e l i e v e  t h a t  men so experienced,  
men who o f t e n  walk on beams hundreds o f  f e e t  i n  the  
a i r ,  a r e  l i k e l y  t o  f a l l  o f f  t h e  edge of a f l o o r  twenty 
o r  more f e e t  away." 

Thus, t h e  s i t u a t i o n  h e r e  is the  same as i n  Diamond Roofing Co., Inc.  v. 

OSAHRC, 528 F.2d 645 (5 th  C i r .  1976), where i t  was held  t h a t  29 C.F.R. 5 

1926.500(d)(l) does no t ' app ly  to  roofs. In  so doing, the  C i r c u i t  Court 

"[Tlhe p r a c t i c e  i n  t h e  roof ing  i n d u s t r y  is  t o  cover 
o r  guard roof holes  and openings, which p resen t  a 
s e r i o u s  and unexpected hazard t o  r o o f e r s ,  b u t  not  t o  
guard t h e  roof perimeter ,  which is a n  obvious danger 
of which roofe r s  a r e  h ighly  w n s c i o u ~ . l l ' ~  

"11. P e t i t i o n e r s '  employees a r e  r o o f e r s ,  who would 
not  mistakenly expect  the  roof per imeter  t o  be 
guarded, n o t  genera l  cons t ruc t ion  workers, who would 
be  accustomed t o  working on r a i l e d  o r  walled as w e l l  
a s  open-sided f loors ."  

528 F.2d at  650. The same reasoning is a p p l i c a b l e  t o  respondent 's  

ironworkers i n  t h i s  case - thus i l l u s t r a t i n g  another  breakdown i n  t h e  

convoluted reasoning of my col leagues .  
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GROSSMAN STEEL AND ALUMINUM CORPORATICIN, NO, 12775 
1 

Respondent. 1 

Appearances: 

Francis V. LaRuffa, Regronal Solicitor, New York City, 
for Secretary of Labpr: Helen E- Huylf-r, Esq., of Counsel. 

Harold M. Grossman, Treasurer, of Tappan, New York, for 
Respondent, pro se. 

James P, 08Connell, Judge, 

STATEfaNT OF THE CASE 

This is a proceeding pursuant ta  section 10 of the 

Occupational Safety and Health Act of 1970 (29 U . S . C .  651 

et w., hereinafter referred to as the A c t )  contesting a - 
citation for a nonserious violation issued by complainant 

against respondent under the authority vested in complainant 

by section 9 (a) of the Act. 



The citation alleges that as a result of an inspection 

made on February 18, 19 and 21, 1975, of a construction site 

and place of employment located at 888 Gates Avenue, Brooklyn, 

New York, the respondent violated section 5 ( a )  ( 2 )  of the Act 

by failing to comply with an occupational safety and health 

standard promulgated by the Secretary of Labor pursuant to 

section 6 thereof. 

The citation for nonsexious violation, containing a 

single item, and a notification of proposed penalty were 

issued on 'larch 14, 1975. Respondent by a letter received 

by complainant on March 20, 1975, contested both the 

citation and the penalty proposed thoreon. 

The allegation in the citation, the proposed penalty 

and the standard as promulgated are as follows: 

CITATION 

Standard Xnvolved 

2 9  CFR 1926.500 (d)  (1) Every open sided flour or $50 00 
platform above ad ~ a c e n t  
floor or ground ravel shall 
be guarded by a standard 
railing, ox the equivalent, 
as specified in paragraph 
( f )  (1) of this section, on 
all open sides, except where 
there is entrance to a ramp, 
stairwayr or fixed ladder. 

a) f t  has been observed that 
an Iron worker on the  S G C Q ~ ~  
floor of t h e  s i t e ,  was work- 
ing without perimeter guarding. 



Subpart M - Floor and Wall Openings, and Stairways 

S 1926.500 Guardrails, hancl$ails, and covers .  

(d)  Guarding of open-sided f l o o r s ,  
platforms, and runways. (1) Every open- 
s ided floor or platform 6 f t e t  or more 
above adjacent floor or ground level 
s h a l l  be guarded by a standard railing, 
or the  equivalent ,  as s p e c i f i e d  i n  
paragraph ( f )  ( i)  o f  t h i s  section, on 
a l l  open sides, except where there  is 
entrance to a ramp, staixway, or f i x e d  
lpddex. The r , i l i n g  s h a l l  be provided 
with a standard toe hoard wherever, 
beneath the  open s i d e s ,  persons can 
pass,  or there  is moving machinery, or 
there is equipment w i t h  which f a l l i n g  
n l a t e r i a l s  could create a hazard. 

Ilearings were held herein at f lew York C i t y  on June 13 

and July 1, 1975,  No affected empfoyeea or authorized 

employee representative appeared in t h i s  proceeding, A t  

the  hearing camplainant presented and concluded his case 

c o n s i g t i n g  of certain stipulations of record and t h e  t e a t l -  

mony of Eugene Oreger, an OSHA compliance of f icax ,  Respondenta~ 

case consisted of the testimony of Warren J, Cross, the 

chairman of the board of the respondent corporation. 

After both a i d e s  had rested t h e i r  case, respandent 

mved for 2t dismissal of t h e  complaint and requested that  the 

citat ion and notification of proposed penalty ba vacated on 

the graunda that complainant had failed to prove a violation 

of the A c t  as interpreted by t h e  Seventh Circuit Court of 



Appeals in its decision in the case of Anning-Johnson cdmpany 

and Workinger Electric, Incorporated v.  United Sta tes  Safety 

and Health Pzview Commission and Peter J o  Brennan, Secretary 

of Labor, United States Department of Labor, --- F.2d.--- 
(May 2 7 ,  1975). After a full discussion and arguments on the 

motion were made upon the record, this Judge in open hearing 

granted respondent's motion and ordered Ghat the citation 

for nonserious violation issued herein on March 14, 1975, and 

the proposed assessment of 

The oral rulings made 

reaffirmed in this written 

penalty were deemed vacated (Tr. 94 ) .  

herein in open hearing are now 

decision. 

ISSUE INVOLVED 

J u r i s d i c t i o n  of the  parties and of t3e subject matter 

are conceded, (Pleadings and stipulstione). 

The issue presented upan the merits of this case and 

upon respondent's motion is whether respondent violated the 

A c t  as alleged by complainant in the citation and complaint 

Baving carefully cansidered all af the pleadinge. the 

stipulations entered upon the record, the w o r n  tcstfmony 

presented in open hearingl having qpns&d_p&ga t$s grjjl &rgmntg  

made by the parties in support and f n  opposition t;o the mtion 



for a dismissal and vacating of the citation made at the con- 

clusion of the heating, and having reviewed the prevailing 

law involved in these proceedings, I make the following findings: 

1. Respondent is a New York corporation, and is an employer 

engaged in a business which affects commerce within the 

meaning of section 3 ( 5 )  of the A c t  (Stipu1ation:Tr. 30-31). 

2. Respondent, at all times pertinent hexein,  was engaged 

Sn the construction industry as a sub-contractor of work 

involving miscellaneous iron ITr- 7 8 )  . 

3. On Febrvary 18, 19 and 21, 1975, respocdent was a 

sub-iontractox engaged in the erection of miscellaneous iron 

work comprising stairs, railings, catwalks and gxatings,excluding 

structural steel, at a constructfon site in progress at 

888 Gates Avenue, Brooklyn, Mew York (Tr. 69-70, 79-80, 83). 

4 ,  The general contractor on this construction site 

was Mars Normel (Tr. 36, 5 8 ,  841.  It was the responsibility 

of Mars Normel as the ganexaf cantractor to erect petimeter 

guasding around open-sided floors (Tr* 5 9 ,  71) , 

5 ,  Respondent, under i t s  conatructi~n contract, had no 

obligation fox supplying or erecting perimeter guarding an the 

sesond floor of this constructfon s i t e r  n w  did  i t  have any 

responsibility under its contract for perimeter guarding sn 

any floor (Tr. 83-86] .  



6. On February 18, 1975, Eugene Dreger, an OSHA compliance 

officer, in the course of his official duties was on the second 

floor of the construction site. At that time there was no 

perimeter guarding around the edge of the floor which was approx- 

imately fifteen feet above ground level. One of respondent's 

employees was observed walking towards stairways located approx- 

imately eight feet from the open and unguarded edge of the flaor 

(Tr. 49,  51, 6 2 ) .  

7. Respondent's employee when he was approximately eight 

feet from the unguarded floor perimeter had access to the 

hazara of falling from the edge of the building created by an 

open unguarded perimeter (Tr. 40-41,  68). 

8. Respondent as a sub-contractor on this construction 

site neither created, caused, nor was it otherwise xesponsible 

for the erection or maintenance of any perimeter guarding 

on the second ilo~r. 

9 .  Respondent neither created, caused, nor was other- 

wise responsible fox the hazard involving the unguarded 

open-sided floor which existed on the second floor of the 

conatxuction site at the time its employee was observed 

within eight feet of the perimeter. 



10. Respondent, at all times pertinent hzrein, was 

not performing any structural steel or column work on the 

constxuc,ion site (Tr. 47, 78-79) 

11, The standard involved herein is identical with 

one of the standards involved in the Anning-Johnson Company 

case supra, as are other factual items involved herein. -' 

Section 11 (a) of the Act, (29 U.S.C. 660 (a)) provides 

for judicial review of any Review Commission decision in a 

court of appeals upon the filing of a petition by any person 

adversely affected by an order of t h e  Commission. Such an 

appeal was taken by the employer in t h e  Anning-Johnson Company 

case, supra. The material facts of record in t h e  case herein 

and in the Anning-Johnson CampanJZjL case are identical. The 

latter case involved a subcontractor on a construction worksite 

charged, inter alia, with a nonseriaus violation of a standard 

set forth at 29 CFR 1926.SOQ(d) ( f l  where there were employees 

exposed to a violative condition which was neither created, 

caused, nor for which the employer was responsible. Respondent 

herein is a subcontractor on a construction site charged with 

a nonserious v i o l a t i o n  of the same standard set forth at 29 CFR 

1826,500(d) (1) whose employee I have found had access (exposure) 

to a hazard which was not created, caused, nax for which t h e  

respondent was contractual. l y or atherwise responsible. 



The unanimous decision of the Court of Appeals was that 

the employer was not responsible under the Act for the non- 

serious violation(~) charged and vacated the citations. Such 

decision and interpretation of the Act is binding herein. I 

have and do apply and follow the rule of law established by 

the Seventh Circuit Court in the Anninq-Johnson Company case 

to the facts of record herein with the same result. 

It is noted that the.Seventh Circuit in limiting the 

scope of its decision ruled in the last paragraph of its 

lead opinion: 

"We have only held that these petitioners 
are not responsible for the conditions 
deemed nonserious violation of the 
promulgated standards by the Secretdry 
and, therefore, that the Secretary's 
policy of imposing liability on them 
merely because their employees werz 
exposed to conditions which they neither 
created, caused, nor are otherwise respon- 
sible for, does not, on balance, fulfill 
the purposes of the act." 

I concluded therefor, upon the merits of t h i s  proceeding, 

that the respondent herein as a sub-contractor on a con- 

struction site was not responsible for any nonserious vio- 

latiQn of the standard set forth at 2 9  CFR i326,5013.jd)(1) 

for which condition it neither created, caused, nor was 

otherwise responsible for on the date  and at t h e  place involved 

herein. 

Accordingly, the citation for nonseriaus violation and 

the $50.00 penalty proposed therefore issued to respondent 

should be vacated, 



CDKLUSXONS OF LAW 

1. ~e-spondent, at all times pertinent to this proceeding, 

was an employe; engaged in a business affecting commerce within 

the meaning of section 3 (5) GF the Act. 

2. Respondent was subject to the requirements of the A c t ,  

including Section 5(a) (2), and any occupational safety and 

health standard promulgated thereunder. 

3 .  The Occupational Safety and Health Review CcmnW14sion 

has jurisdiction of the parties and subject matter herein. 

4. Respondent as a construction subcontractor, on February 

18, 1975, was not responsible for  any condition deemed a non- 

serious violation of the standard codified as 29 CFR 1926,500 

(dl (1) which existed on the second f lwr  of the construction 

worksite involved herein; respondent was not in violat ion of 

the Act: and the citation for nunserious violation of 29 CPR 

1926,500(d) (1) and the proposed penalty assessed therefor 

issued to respondent on March 1 4 ,  1975, sha tld be vacated. 

5 .  The Act does nat allow complainant co issue a 

citation to the respondent construction svbcontractoz for a 

nonserious vialatian of the standard involved in this case, 



Based on the foregoing Findings af Fact and Conclusions 

of Law, and upon the entire record of this proceeding, it i s  

ORDERED THAT: 

1. Respondent's stoeian fox a dimissal  of the compleZnt 

an2 vacating of the citat ion for nonsexious violation and the 

proposed pmalty  assessed therefor Ja granted. 

2, The citation herein issued to respondent charging a 

nonserioub violation of 29 CFR 1926. SOU (dl (1) and the 

proposed penalty of $50.80 assessed therefor i s  vacated, 

Issued at: New Yoxk, N w  York 
F i l e  dates August 28, 1975 


