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SECRETARY OF LABOR,
Complainant, :
V. . OSHRC Docket No. 89-0265

PEPPERIDGE FARM, INC. ,
Respondent.

DECISION
Before: WEISBERG, Chairman; MONTOY A and GUTTMAN, Commissioners.
BY THE COMMISSION:
INTRODUCTION

This case concerns Pepperidge Farm Inc.’s Downingtown, Pennsylvania plant, where
it produced a variety of cookies and other baked goods.' The Secretary of Labor issued
citations for numerous aleged “egregious willful” violations of the Occupational Safety and
Health Act (“the Act”), 29 U.S.C.88 651-678. The basic issues are whether Commission
Judge David G. Oringer erred in:

(1) finding “willfulness’ regarding 176 recordkeeping violations under 29
C.F.R. 8§ 1904.2(a), and assessing instance-by-instance penalties totaling
$289,603.00 (Citation 1, Item 1);

The Downingtown plant has closed. Pepperidge's corporate headquarters is in Norwalk,
Connecticut. Pepperidge is a wholly-owned subsidiary of Campbell Soup Co., whose
principal office also isin Connecticut.
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(2) finding recognized hazards and willfulness regarding 21 alleged lifting
violations under section 5(a)(1)? of the Act, 29 U.S.C. § 654(a)(1), and
assessing instance-by-instance pendties totaling $105,000 (Citation 1, Item 3);
and

(3) vacating 175 alleged willful repetitive motion violations under section
5(@)(1) of the Act and proposed instance-by-instance penalties totaling
$875,000, on the ground that the Secretary failed to establish a feasible means
of abating the cited conditions (Citation 1, Item 2).°

This case is among the most lengthy and complex to come before the Commission.
The Labor Department’ s Occupational Safety and Health Administration (“OSHA”) began
its ingpection of the Downingtown plant on June 23, 1988, and it continued in September and
October. OSHA issued the citations on December 13, 1988. There were 62 days of hearing
before Judge Oringer between June 25, 1990, and October 22, 1991. The hearing generated
more than 11,000 pages of transcript and over 400 exhibits, including approximately 60
scientific studies and articles. Judge Oringer’s decision, which issued on March 23, 1993,
was 244 pages. Following a remand to Judge Frye for resolution of the sanctions issue, the
Commission issued directions for review in September 1993. The Commission held oral
argument in this case on September 20, 1996.

For the reasons explained below, we affirm the judge’'s disposition of the

recordkeeping items cited under section 5(a)(2).

?Section 5(a)(1) provides:

Each employer shall furnish to each of his employees employment and a place
of employment which are free from recognized hazards that are causing or are
likely to cause death or serious physical harm to his employees.

3Pepperidge “no longer wishes to pursue’ the other issue directed for review -- whether
Judge Frye erred in denying its motion for sanctions, in his ruling of August 13, 1993.

“In addition to the parties, participants included amici curice the American Federation of
Labor and Congress of Industrial Organizations (“AFL-CIO”), the Chamber of Commerce
of the United States, and United Parcel Service.
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In this case,> the Commission considers for the first time whether the Secretary may
apply section 5(a)(1), the Act’ s genera duty clause, to issues of “ergonomics.” That term has
been defined as the “science concerned with how to fit a job to a worker’s anatomical,
physiological, and psychologica characteristicsin away that will enhance human efficiency
and well-being.”® The lifting items here involve employees lifting 100-pound bags of sugar,
68-pound blocks of butter, roll stock weighing up to 165 pounds, and cookie tins weighing
up to 38 pounds. The repetitive motion items involve employees performing in quick
succession assembly line tasks, such as dropping paper cups from a stack with one hand and
filling them with baked cookies with the other hand.

We find that the Secretary may utilize section 5(a)(1) to address lifting and repetitive
motion hazards. In regard to the lifting tasks, Pepperidge did not seek review of the judge’'s
finding that a hazard exists. Pepperidge did challenge his finding that it had recognized the
hazard. We find that Pepperidge recognized the existence of numerous lifting hazards at the
Downingtown plant, based on the memoranda and testimony of its corporate ergonomist, Ms.
Jane Teed-Sparling, its own medica records of lifting injuries to employees, and memoranda
from itsworkers' compensation carrier, Liberty Mutual Insurance Company. We regject the
arguments that we should not consider that evidence in deciding the question.

The other issues on review regarding lifting are whether the violations were willful,
and what penalties are appropriate. We affirm the judge’ s finding that the violations were
willful. Pepperidge wasinitially warned of injuries from lifting hazards four years before the
Ingpection, and given recommendations on abatement actions to be taken. Despite continued
warnings, including identification of aternative solutions, Pepperidge’ s employees continued

to lift weights deemed excessive until after the inspection.

*Pepperidge Farm has asked usto review the record de novo and we have reviewed the entire
record in thiscase. In doing so we have aso considered the submission of the amici curice.

*Taber’'s Cyclopedic Medical Dictionary 669 (17th ed. 1993).
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Asto penalties for the lifting violations, the Chairman and Commissioner Guttman
have divergent views, but agree to assess a total penalty of $20,000 in this case. For the
reasons discussed in their separate opinions at the end of this decision, Chairman Weisberg
would uphold the judge' s finding of 21 willful violations based on the 21 employees exposed
to the recognized hazards, while Commissioner Guttman would find four willful violations
based on the number of different lifting tasks which were cited.

With regard to the aleged repetitive motion injuries, we find that the evidence shows
that a substantial number of the alleged injuries, particularly carpa tunnel syndrome, did
occur among the workers at Downingtown. This conclusion is supported by the medical
records, the testimony of Pepperidge’s own medical team regarding the medical records, and
the views of outside medical professionals. As to the repetitive motion hazards, we have
reviewed the testimony and scientific studies in evidence regarding whether the kinds of
repetitive jobs at issue here substantially contribute to the development of carpal tunnel
syndrome and other upper extremity musculo-skeletal disorders (“UEMSDS’). We find that
such jobs can be asubstantial contributing factor in these injuries. This view is supported by
the clinical and epidemiological evidence discussed below, and by UEMSD incidence rate
comparisons between Pepperidge’s biscuit line workers and other populations. It is also
supported by Pepperidge’ s own medical records, which contain reports of clinicians who
examined and treated employees and reported a causal connection between the jobs and the
development of their UEM SDs.

We find multiple bases for concluding that Pepperidge recognized the hazards at
issue. These include memoranda by Pepperidge’ s corporate ergonomist and the medical
records of injured employees, aswell as testimony by both Pepperidge’ s medical director and
its chief nurse at the plant. We aso find that the hazards were causing serious physical harm
up to and including disabling conditions requiring surgical correction and even termination

of employment.
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Finally, we find that abatement of the hazard here can be required under section
5(a)(1) but that the Secretary has failed to meet her burden of showing that further abatement
action was required in light of what had already been undertaken. We conclude that the
appropriate response to the hazard at Downingtown was a process that included actions
selected from amenu of alternatives. The question of the appropriateness of the abatement
here turns on the extent to which Pepperidge implemented the recommendations provided
by its corporate ergonomist and the extent to which specific further actions urged by the
Secretary were required to be undertaken. We conclude that the Secretary has not shown that
the additional steps proposed by the Secretary and not taken by Pepperidge were feasible and
that their efficacy in reducing the hazard was so compelling that the failure to have
implemented them by the time of the inspection rendered Pepperidge’ s process inadequate.

I. RECORDKEEPING
Introduction

An employer covered by the Act must record and report occupational injuries and
IlInesses “for enforcement of the [A]ct, for devel oping information regarding the causes and
prevention of occupational accidents and illnesses, and for maintaining a program of
collection, compilation, and analysis of occupational safety and health statistics.” 29 C.F.R.
§ 1904.1. These recordkeeping requirements “are a cornerstone of the Act and play a crucia
rolein providing the information necessary to make workplaces safer and hedlthier.” General
Motors Corp., Inland Div., 8 BNA OSHC 2036, 2041, 1980 CCH OSHD 124,743, p. 30,470
(No. 76-5033, 1980).
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The cited regulation, 29 C.F.R. § 1904.2(a),” requires employers to “enter each
recordableinjury and illness” on the OSHA No. 200 form (“OSHA 200") or an equivalent.
A recordable occupationa injury is defined in section 1904.12(c) as any occupational injury
or illness which results in afatality, lost workdays, transfer to another job, termination of
employment, medical treatment (other than first aid), loss of consciousness, restriction of
work, or restriction of motion. At the hearing, the Secretary alleged that Pepperidge had
committed 179 separate “egregious’ willful violations of section 1904.2(a) by either
improperly recording or failing to record occupational injuries and illnesses on its equivalent
of the OSHA 200 between January 1986 and September 14, 1988, when OSHA began its
detailed inspection of the records. The Secretary proposed a penalty of $2000 for each
instance. The judge affirmed 176 of those items as willful violations, vacated three of them,
and assessed a total penalty of $289,603. At issue on review is whether the judge erred in
finding that the violations were willful and whether the total penalty assessed by the judge

was appropriate. Pepperidge does not dispute the existence of the violations on review.

"That section provides:

Each employer shall . . . (1) maintain in each establishment alog and summary
of al recordable occupationa injuries and illnesses for that establishment; and
(2) enter each recordable injury and illness on the log and summary as early
as practicable but no later than 6 working days after receiving information that
arecordable injury or illness has occurred. For this purpose form OSHA No.
200 or an equivaent which is as readable and comprehensible to a person not
familiar with it shal be used. The log and summary shall be completed in the
detail provided in the form and instructions on form OSHA No. 200.
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Background

Between January 1986 and September 14, 1988, Pepperidge’ s Downingtown plant
entered atotal of 435 injuries on its OSHA 200 form.? The judge found that during this time
Pepperidge failed to properly record 74 injuries or illnesses and totally failed to record 102
injuries or illnesses. The 102 unrecorded injuries and illnesses cited by OSHA represent
approximately 19 percent of the actual total of 537 injuries and illnesses that occurred during
this time and the 74 improperly recorded injuries and illnesses represent approximately 14
percent. Included in these 176 recording errors are 87 cases where Pepperidge failed to
correctly identify lost workdays, including restricted workdays, or approximately 32 percent
of the actual total of 275.°

Janice Taplar, a personned assistant, was responsible for OSHA recordkeeping at the
Downingtown plant during this time. Taplar’ s training consisted of a “very basic review of
an OSHA [200] log and the instructions on the back of it.” She was not given any other
written materials and there is no indication that she had any other OSHA recordkeeping
experience. The judge found, and Pepperidge does not dispute, that Taplar had some basic
misconceptions about her OSHA recordkeeping duties that would have been corrected by a
careful reading of the OSHA 200 form and accompanying instructions. For example, she was

8Pepperidge entered 128 injuries for 1986, 172 for 1987, and 135 in 1988 up to September
14. Pepperidge did not include in its 1986 summary all the cases it recorded on its 1986 log.
Its stated total for that year was 119, apparently due to failure to count nine lost workday
cases (including restricted workdays).

*Pepperidge reported atotal of 188 lost workday cases, including restricted workday cases.
It reported 61 for 1986, 80 for 1987, and 47 for 1988 up to September 14. During that period
Pepperidge totally failed to record 36 cases that involved lost workdays, including restricted
workdays, and erroneously recorded 51 cases as having no lost workdays, for atotal of 87
under reported lost workdays cases. Approximately 13 of those cases, mostly involving
repetitive motion illness, involved more than 20 lost days. Approximately six casesinvolved
more than 30 restricted workdays. Another four involved over 20 such days, another eight
involved more than 10 such days, and another 12 involved more than three such days. Many
of those cases involved contusions, sprains, or strains, and others involved repetitive motion.



not aware of the duty to update the log if lost workdays or restricted work activity occurred
or continued after an initial entry was made or that all recordable injuries and illnesses had
to be recorded within six days of learning of their occurrence.’® Taplar testified that prior to
the inspection, she had not used the iliness side of the log at all. Taplar also incorrectly
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*The Instructions for the OSHA No. 200 Form, found on the back of the form, state:

I.

I1.

VI

Log and Summary of Occupational Injuries and Illnesses

Enter each recordable case on the log within six (6) workdays after
learning of its occurrence.

Changes in Extent of or Outcome of Injury or Illness

If, during the 5-year period the log must be retained, there is a change
which affectsentriesin columns 1, 2, 6, 8, 9, or 13 [including whether
it isalost workday case], the first entry should be lined out and a new
entry made. For example, if an injured employee at first required only
medical treatment but later lost workdays away from work, the check
in column 6 should be lined out, and checks entered in columns 2 and
3 and the number of lost workdays entered in column 4.

Definitions

OCCUPATIONAL ILLNESS of an employee is any abnormal
condition or disorder, other than one resulting from an occupational
injury, caused by exposure to environmental factors associated with
employment. . . .

7f.  Disorders Associated with Repeated Trauma

Examples: Noise-induced hearing loss, synovitis,
tenosynovitis, and bursitis; Raynaud’ s phenomena; and
other conditions due to repeated motion, vibration, or
pressure.
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believed that a case was not recordable unless it was compensable for workers' compensation
purposes. She also was not aware before the inspection that she was required to record
repetitive motion injuries as occupational illnesses.

Taplar’ s other duties may have made it difficult for her to maintain accurate records.
She was responsible for alarge number of personnel, safety, and other related matters.* As
a result, she was three months behind in filling out the OSHA 200 form when OSHA
ingpected in June 1988. Taplar did manage to keep up to date other safety recordkeeping on
which the Downingtown plant placed a higher priority. She timely filed a monthly report for
use in a safety competition among Pepperidge plants based on lost workdays and she also
submitted lost workday information for a National Safety Council competition every month.

R. Scott Maxwell, the plant’s Manager of Human Resources and chief safety officer,
was Taplar's supervisor. Maxwell trained Taplar in OSHA recordkeeping and had previously
been responsible for it himself.** Maxwell had no copies of OSHA regulations or other
government documents regarding OSHA recordkeeping in his department, except for an
unidentified U.S. Department of Labor Bureau of Labor Statistics (“BLS’) guideline that he
was unaware of until he prepared for his deposition in this case. Pepperidge’ s own detailed
manua entitled “ Occupationa Injury and IlIness Recordkeeping and Reporting,” dated 1977,
was kept at Pepperidge’ s corporate headquarters and was never distributed to Pepperidge’'s

"Her job description shows that her jobs included “recruiting, interviewing, testing and
selection of al hourly, weekly salaried applicants,” “administration of Workers
Compensation program” and unemployment compensation, operating the employee store,
and coordinating “employee activities, company picnics and parties, and Fund Drives.” In
the safety category alone, she was the plant’s “safety coordinator working with employee
committees.” She was “responsible for setting up and conducting a productive plant wide
program, assuring compliance with OSHA regulations and inspections’ and making “safety
presentations to employees a department meetings.” She aso conducted “ safety training, fire
drills[and assisted] in first aid training.” (Government Exhibit (“GX”) 37). The plant had
1400 to 1500 employees.

2Maxwell had received the same type of limited training as Taplar.



10

plants. Maxwell testified that prior to December 6, 1988, no employee at Pepperidge’'s
Downingtown plant had attended any courses, seminars, lectures, classes, or meetings that
focused on OSHA recordkeeping. Taplar never supplied Maxwell with a copy of the OSHA
200 logs or the summary of the logs. Prior to December of 1988 there was no procedure to
monitor the accuracy of the OSHA 200 forms once they were compl eted.

In contrast, Pepperidge’s higher management had expressed interest in OSHA
recordkeeping during the period in question. On October 22, 1987, Pepperidge’ s Corporate
Manager of Human Resources, Steve Larson, directed a memorandum to Pepperidge’s
“Principal Human Resources Representatives,” asking them to “review the requirements” for
OSHA recordkeeping “with those responsible for completing the Log and Summary, OSHA
No. 200 and the Supplementary Record, OSHA No. 101.” (Government Exhibit (*GX”) 11).
Attached to Larson’s memorandum was the Bureau of Labor Statistics guide titled 4 Brief
Guide to Recordkeeping Requirements for Occupational Injuries and Illnesses (OMB No.
1220-0029, June 1986) (Effective April 1986)* (“BLS brief guide’). (GX 10). Larson
distributed these materials at the direction of Dennis Dougherty, Pepperidge Farm’'s Vice
President of Human Resources at its Norwalk, Connecticut headquarters.

On November 4, 1987, Fred Wahl, Jr., the Corporate Director of Safety for
Pepperidge Farm’ s corporate parent, Campbell Soup Company, directed a memorandum to
the “Plant Managers’ of Pepperidge Farm and other Campbell Soup affiliates, consisting of
an“**IMPORTANT ** MESSAGE ON OSHA RECORDKEEPING.” (GX 7) (emphasis
in original). After noting OSHA'’s “major emphasis on industry’s strict adherence to their
recordkeeping requirements,” the memorandum stated that “[o] ver the last few months they
have levied fines of hundreds of thousands and even millions of dollars for improper

recording of occupational injuries and illnesses.” The memorandum further stated that “[i]t

3This is not the detailed “Recordkeeping Guidelines for Occupational Injuries and
linesses,” adso published in 1986 by BLS, which was discussed in Caterpillar, Inc., 15 BNA
OSHC 2153, 2157, 1991-93 CCH OSHD 1 29,962, p. 40,990 (No. 87-922, 1993).
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is imperative that all OSHA recordkeeping requirements be accurate within Campbell
Soup Company.” (Emphasisin origina). It instructed that the BLS Brief Guide, which was
attached to the memorandum, “should be followed very closely!” Wahl also instructed plant
managers that “[a]fter reviewing your records and insuring that they are in accordance with
OSHA requirements, | recommend that you cross check the OSHA logs with your workers
compensation files to [e]nsure that they match (go back 5 years).” He stated that “ [t]his is
a critical concern and should be undertaken without delay!” (Emphasisin original).

On December 4, 1987, Wah! issued afollow-up memorandum to all Human Resource
Managers, including Maxwell, with copies to Dougherty and Larson. (GX 9). In it, he
reminded the managers of hisinitia recommendation to review and correct all records, then
requested that copies of each plant's OSHA 200 logs for the past five years be sent to him.
According to Maxwell, who recalls the request, but not the memorandum, copies of the
Downingtown plant's OSHA 200 logs were indeed supplied to Wahl; Wahl, however,
testified that he did not review these records nor did he assign anyone in his office to do so.

Between 1976, when Maxwell was first trained at Pepperidge in OSHA
recordkeeping, until after the citations were issued in December 1988, Maxwell never
received any instructions from his superior to cross check the worker’s compensation logs
and the OSHA 200 logs. Prior to December 1988, there were no procedures in the
Downingtown plant to monitor the accuracy of the OSHA 200 forms once they were
completed. Maxwell could not recall receiving either the memoranda from Larson, the
November 4 memoranda from Wahl, or a copy of the OSHA recordkeeping guide, and Taplar
testified that she had not seen these documents. Maxwell had no discussions with Larson
regarding OSHA recordkeeping between the time of Larson’s October 1987 memorandum
and the start of the OSHA inspection. Neither Maxwell or Taplar knew the whereabouts of
any BLS materials until well after the citations were issued.

Maxwell had submitted the OSHA 200 logs for the last five years from Downingtown
to Campbell Soup’s headquarters. Although the December 4 memorandum notes that “[i]t
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has been one month since | sent a notice to all locations outlining the need to review and
correct, if needed, your OSHA records,” the Downingtown plant did not perform any audit
of OSHA recordkeeping practices or of its OSHA 200 logs, nor was any additiona
recordkeeping training provided to Pepperidge Farm employees, until after the beginning of
the overal OSHA inspection in June 1988. Dennis Dougherty, Pepperidge Farm’'s Vice-
President for Human Resources and chief executive officer in the safety area, simply
interpreted the December 4 memorandum as a “ straightforward informational request . . . to
the human resources managers, and | didn’t believe it required any action on my part.” He
also testified that no action was taken by him or by anyone on his staff in response to the
November 4 memorandum. Dougherty stated that no response was necessary because Larson
had distributed copies of the BLS brief guide to al Pepperidge Farm human resources
representatives on October 22, 1987.
Willfulness

A violation is willful if it is committed with intentional, knowing, or voluntary
disregard for the requirements of the Act or with plain indifference to employee safety. E.g.,
Valdak Corp., 17 BNA OSHC 1135, 1136, 1993-95 CCH OSHD 1 30,759, p. 42,740 (No.
93-239, 1995), aff’d, 73 F.3d 1466 (8th Cir. 1996). The Third Circuit, the jurisdiction in
which this case arises, has held that a willful violation is characterized by an “obstinate
refusal to comply” with safety and health requirements that “differs little from” the
Commission and mgority-circuit test. Universal Auto Radiator Mfg. v. Marshall, 631 F.2d
20, 23 (3d Cir. 1980) (quoting Babcock & Wilcox v. OSHRC, 622 F.2d 1160, 1167-68 (3d
Cir. 1980)). “It is differentiated from other types of violations by a ‘ heightened awareness --
of theillegdity of the conduct or conditions -- and by a state of mind -- conscious disregard
or plain indifference.”” Calang Corp., 14 BNA OSHC 1789, 1791, 1987-90 CCH OSHD
11 29,080, p. 38,870 (No. 85-319, 1990) (quoting Williams Enterp., 13 BNA OSHC 1249,
1256-57, 1986-87 CCH OSHD 1 27,893, p. 36,589 (No. 85-355, 1987)).
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We conclude that Pepperidge’ s failuresto record here are properly characterized as
willful. The evidence establishes that Pepperidge was plainly indifferent to its recordkeeping
responsibilities. The record clearly demonstrates that various officials in the management of
both Pepperidge’ s Downingtown facility and Pepperidge’ s corporate headquarters as well
as Pepperidge’ s parent, Campbell Soup, had a heightened awareness of the requirements of
section 1904.2(a). Company officials were aware that OSHA put a mgjor emphasis on
industry’ s strict adherence to OSHA recordkeeping requirements. Nevertheless, Taplar, the
employee who actually made the recordkeeping entries, as well as her supervisor, Maxwell,
lacked basic training in what injuries and other details to enter on the OSHA 200 form.*
Tapler and Maxwell did not have access to or were not aware of basic recordkeeping
information, particularly the BLS brief guide. Even so, most of the 176 misrecorded or
unrecorded conditions reflect afailure to follow the specific instructions found on the back
of the OSHA 200 form to enter injuries and illnesses that involve lost workdays, restricted
work, or “repeated motion.” Pepperidge' s recordkeeping failures involving repetitive motion
ilInesses are particularly troubling here. As the judge found, at least 50 of the violations
involve repetitive motion illnesses. As we will discuss in greater detail below, repetitive
motion or carpal tunnel disorders, many requiring surgery, affected Pepperidge's
Downingtown employees at an extraordinarily high rate. Better recordkeeping might have
led to more efficient identification and correction of hazards that may have caused those
repetitive motion injuries. See General Dynamics Corp., Electric Boat Div., 15 BNA OSHC
2122, 2128 n.13, 1991-93 CCH OSHD 129,952, p. 40,955 n.13 (No. 87-1195, 1993).

Even after Wahl’s urgent warning in November 1987 that the records must be
accurate or huge fines might be assessed by OSHA, no one at Pepperidge checked the

“We are not suggesting that Taplar’'s errors in filling out the OSHA 200 establish that the
recordkeeping violations before us are willful. The willfulness of a violation turns on the
employer’ s underlying state of mind when it committed the violation. Monfort of Colorado,
Inc., 14 BNA OSHC 2055, 1991-93 CCH OSHD 1] 29,246 (No. 87-1220, 1991).
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accuracy or timeliness of Downingtown's OSHA 200s. No changes were made to
Downingtown’s recordkeeping methods. Pepperidge was three months behind in entering
cases when OSHA inspected in June 1988. At the same time, Pepperidge was keeping current
on other safety recordkeeping matters for competitions. An indifferent attitude toward OSHA
recordkeeping is well established on this record.”

The circumstances are in contrast to Caterpillar, Inc., 15 BNA OSHC 2153, 1991-93
CCH OSHD 1 29,962 (No. 87-922, 1993), and a number of other cases in which the
Commission found that the Secretary failed to establish willfulness.'® In Caterpillar, the
Commission found that the recordkeeping violations resulted from the failure of company
officials to provide proper directions to Dr. Neu, the person responsible for Caterpillar’'s
recordkeeping, but held that those officials omissions and misdirections did not demonstrate
intentional disregard or plain indifference. Dr. Neu was, at least initialy, supplied with some
of the material published by the BLS to assist in filling out the OSHA 200. Over time,

In our view, Pepperidge’ s indifference constitutes willfulness under all the relevant tests
including that of the Third Circuit. Pepperidge’s indifference amounted to a “reckless
disregard” of whether its OSHA records were in compliance, and thus was equivalent in
effect to an “ obstinate refusal to comply” with the Act. Thisis evidenced by multiple indicia
of indifference discussed in the text including the fact that at the same time that the
Pepperidge Downingtown plant was derelict and tardy in its OSHA recordkeeping
responsibilities, it was up to date on other safety recordkeeping on which it placed a higher
priority. The Downingtown plant timely filed a report each month for use in a safety
competition among Pepperidge plants based on lost workdays and also submitted lost
workday information each month for a National Safety Council competition.

%In anumber of the cases cited by Pepperidge, the Commission simply found sufficient good
faith to negate willfulness. See J. A. Jones Constr. Co., 15 BNA OSHC 2201, 2211-12,
1991-93 CCH OSHD 129,964, p. 41,028-31 (No. 87-2059, 1993); Hackney, Inc., 15 BNA
OSHC 1520, 1991-93 CCH OSHD ¢ 29,618 (No. 88-391, 1992); Marmon Group, Inc., d/b/a
Darling Store Fixtures, Inc., 11 BNA OSHC 2090, 2092-93, 1984-85 CCH OSHD ] 26,975,
p. 34,643 (No. 79-5363, 1984); Mobil Oil Corp., 11 BNA OSHC 1700, 1983-84 CCH OSHD
126,699 (No. 79-4802, 1983).

Pepperidge also cites a number of Commission decisions finding willfulness that, it claims,
involve more aggravated circumstances than those here. However, to the extent this might
be so, it does not negate willfulness here.
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through the neglect of company officials, Dr. Neu had modified Caterpillar’s criteria in
determining what was recordable on the OSHA 200 log along the lines of Caterpillar's
internal reporting system in an effort to achieve the goal of company-wide consistency in
recording. Dr. Neu made an effort to maintain records of employee injuries and illnesses,
although his adherence to Caterpillar’'s guidelines instead of OSHA'’s recordkeeping
requirements led to Caterpillar’s recordkeeping violations /d. at 2157-58, 2176, 1991-93
CCH OSHD at pp. 40,990-91, 41,010. By contrast, Taplar’s recording errors were not the
result of misguided attempt to conform recordkeeping to the wrong model. They were due
to alack of commitment to OSHA recordkeeping and alack of understanding of what should
be recorded. Company officials made no attempt to remedy this despite their heightened
awareness of OSHA recordkeeping requirements.

The Commission’s decision in Kohler Co., 16 BNA OSHC 1769, 1993-95 CCH
OSHD 1 30,457 (No. 88-237, 1994), is also distinguishable. In Kohler, the Commission
found that recordkeeping violations were not willful but were caused by the employer’s
“simple inadvertence.” The nurses responsible for recordkeeping had received a two-hour
training session on a recordkeeping system that the Commission described as being
“excellent” in part. Here, Taplar's training clearly was inadequate. Also, the 277
recordkeeping errors in Kohler represented approximately 11 percent of the total of 2,475
injuries and illnesses. By contrast, the 176 recordkeeping errors at issue here represent
approximately 33 percent of the total of 537 injuries and illnesses. Finally, unlike this case,
Kohler's management was not shown to have had a heightened awareness of the
requirements of section 1904.2(a).

Our finding of willfulness here would not be justified if Pepperidge made a good faith
effort to comply with the recordkeeping requirements, even if its efforts did not result in full
compliance with its recordkeeping responsibilities. The test of good faith in thisregard isan
objective one--whether the employer's efforts to comply were reasonable under the
circumstances. Tampa Shipyards, Inc., 15 BNA OSHC 1533, 1541, 1991-93 CCH OSHD
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129,617, p. 40,104 (No. 86-360, 1992) (consolidated). The record shows that Pepperidge

had not previoudy received recordkeeping citations as a result of earlier OSHA inspections.
This evidence, however, does not overcome the profound recordkeeping shortcomings here.
See Seibel Modern Mfg. & Welding Corp.,15 BNA OSHC 1218, 1223-24, 1991-93 CCH
OSHD 929,442, pp. 39,679-81 (No. 88-821, 1991) (employer cannot infer from uneventful
prior inspections that there was no hazard). Nor does Commission case law require a prior
citation as a prerequisite to afinding of willfulness. Woolston Construction Co., 15 BNA
OSHC 1114, 1119, 1991-93 CCH OSHD 1 29,394, p. 39,570 (No. 88-1877, 1991), aff’d
without published opinion, No. 91-1413 (D.C. Cir., May 22, 1992) (1992 WL 117669). The
company memoranda from Larson and Wahl is some evidence of good faith, showing that
the company was aware of its recordkeeping responsibilities. However, the response to the
memoranda by Pepperidge’ s Downingtown plant is even more probative of its commitment
to good recordkeeping. Cf., Morrison-Knudsen Co./Yonkers Contrac. Co., A Joint Venture,
16 BNA OSHC 1105, 1127, 1993-95 CCH OSHD 130,048, p. 41,285 (No. 88-572, 1993)
(willful violation found in part where employer apparently ignored its own safety program;
safety program is evidence employer was aware of the cited standard and its requirements).
As we have found, there was no response to Wahl’ s repeated requests that OSHA records
be reviewed and corrected.” Pepperidge contends that the absence of an intent to deceive
shows good faith. However, here the misrecording is the result of plain indifference. See
Ensign-Bickford Company v. OSHRC, 717 F.2d 1419, 1422-23 (D.C. Cir. 1983), cert.
denied, 466 U.S. 937 (1984).

The Downingtown plant did respond to Wahl's request in his December follow-up
memorandato send him acopy of their completed OSHA 200 forms for the past five years.
However, Wahl and his staff did not review the logs for completeness and correctness. He
had asked for the logs because he thought that “any good manager who was sending
documents of any type to the corporate office would ensure that they were correct prior to
sending them.” The Downingtown plant failed to do this.
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Because Pepperidge did not have reason to believe that its OSHA recordkeeping
system actually was adequate after it received Wahl’s warnings, its failure to respond to
those warnings bespeaks indifference to, and even conscious disregard of, OSHA’s
recordkeeping requirements. That failure also negates Pepperidge’ s claim that it made good
faith efforts.

Penalty

Under section 17(j) of the Act, an appropriate penalty is determined by considering
the size of the employer, the gravity of the violation, the good faith demonstrated by the
employer, and the employer’ s history of previous violations. 29 U.S.C. § 666(j). Commission
precedent provides that the Secretary has discretion to cite each fallure to record as a separate
violation. E.g., Caterpillar, 15 BNA OSHC at 2173, 1991-93 CCH OSHD at p. 41,007. The
Act givesthe Commission, rather than the Secretary, the discretion to assess the penaltiesit
finds appropriate. E.g., Hern Iron Works, Inc., 16 BNA OSHC 1619, 1621-23, 1993-95 CCH
OSHD 1 30,363, pp. 41,881-83 (No. 88-1962, 1994). “[A]lthough the Secretary may cite
Separate omissions to record injuries as separate violations, he may not exact atotal penalty
that isinappropriatein light of the four factors listed in section 17(j) of the Act.” Caterpillar,
15 BNA OSHC at 2173, 1991-93 CCH OSHD at p. 41,007.

As mentioned above, Judge Oringer assessed separate penalties for the 176 violations
for a total penalty of $289,603. He based his penalty assessments on the testimony of H.
Berrien Zettler, OSHA’ s Deputy Director of Compliance Programs,*® the willful nature of
the violations, and the “factors outlined in 8§ 17(j) of the Act.” The judge found that the
recordkeeping errors could be loosely divided into three groups for penalty purposes. The

first group is comprised of complete failures to record occupational injuries or illnesses,

87 ettler had testified that the $2000 pendlty for each recordkeeping violation was determined
on a penalty scale of $1000 to $3000 per violation, arange developed by the Secretary for
willful recordkeeping violations just prior to the Pepperidge citation. Zettler testified that the
$2000 pendty put Pepperidge in the middle of the scal e because Pepperidge was neither one
of the worst violators nor one of the least violators.
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despite documentation of their recordability. He determined that a penalty range of $1800
to $2000 was appropriate for this group.” The $1400 to $1600 penalty range cases involved
injuries or illnesses that were recorded on the log, but were erroneously classified as not
resulting in lost workdays. The $1000 to $1200 group involved injuries or illnesses in which
the actual number of lost workdays or restricted work activity days was under reported. In
each of these groups the judge assessed the actua penalty for a violation based on the nature
of the recordkeeping error involved, adjusting the penalty based on how extensive the
consequences of the errors were. He found that twelve violations did not fit neatly into any
of the three groups above because athough they were recorded as injuries with lost
workdays, the number of lost workdays and restricted workdays recorded was incorrect. He
assessed penalties for them ranging from $1300 to $1700. He also found that three other
items were so minor that a penalty of $1 was appropriate.

Wefind that the penalties assessed by the judge were appropriate under the penalty
factors set forth in section 17(j) of the Act and under the principles set forth in Caterpillar.
Pepperidge is a very large employer with approximately 1500 employees at this location
alone. It had a minimal history of violations company wide and no prior history of
recordkeeping violations at the Downingtown plant. Gravity, generally the principal factor
to be considered in penalty assessment, islow because recordkeeping violations bear only
tangentially on the normal determinants of gravity: the number of employees exposed, the
duration and degree of exposure, and the relative likelihood of an accident. E.g., Caterpillar,
Id. at 2178, 1991-93 CCH OSHD at p. 41,012. We see little basis for giving Pepperidge

credit for good faith. The great bulk of its failures to record were clear violations of either

YAt the time this case arose, section 17(a) of the Act, 29 U.S.C. § 666(a), provided that
either awillful or repeated violation could be assessed a penalty of up to $10,000 whereas
the maximum penalty under section 17(b) for a serious violation was $1000. These amounts
were subsequently raised to $70,000 and $7000, respectively, in the Omnibus Budget
Reconciliation Act of 1990, Pub. L. No. 101-508, 3101 (1990).
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the OSHA regulations or the ingtructions on the back of the OSHA 200. Pepperidge’ s failure
to provide proper recordkeeping training, its failure to provide reference materials on
recordkeeping to the employees who kept records and its failure to respond to Wahl’ s request
to review and correct its records, further support our finding of Pepperidge’slack of good
faith. Moreover, Pepperidge’ s failures occurred despite its ability to maintain other records
accurately as well as its management’ s acknowledgment of its recordkeeping responsibilities
shown by Larson’s and Wahl’ s |etters.

We find that the range of penalties in the judge’ s assessments was an appropriate
response to the obviousness of the recordability of injuries or illnesses. We note that the
judge's total penalty assessment was approximately ten times what the Commission had
assessed for somewhat similar violations in Caterpillar, where the Commission found the
violations to be non-serious rather than willful. The Act provides that a willful violation is
subject to a penalty up to ten times as high as for a serious or non-serious violation. Thus,
Judge Oringer’'s assessment is roughly proportional to the assessment in Caterpillar,
considering that he found these violations willful. We concur in the judge’ s assessment of
the highest penalties for Pepperidge sfailure to record injuries and illnesses that were clearly
recordable under the language of the recordkeeping regulations because they resulted in lost
workdays or restriction of work. Pepperidge argues that penalties assessed by the judge are
inappropriate “because Judge Oringer did not evaluate under the statutory criteria either the
total $289,603 penalty or the . . . pendlties 