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DECISION AND ORDER

On November 2, 1993, Dayton Tire, A Division of Bridgestone/Firestone, Inc. (“ Dayton”),

was issued two citations stemming from the inspection of a Dayton tire manufacturing plant located
in Oklahoma City, Oklahoma. The serious citation alleged two violations of § 5(a)(1) of the Act !

thefirst addressing the hazard of heat stress, the second addressing the hazard of assorted ergonomic

“stressors’ ! as well as eleven violations of various general industry standards. The other than

serious citation alleged one violation of the recordkeeping standard and one violation of a generd

industry standard governing access to medical records. Dayton filed a notice of contest for both
citationson November 19, 1993. On January 25, 1994, the United Rubber, Cork, Linoleum & Plastic
Workersof America(“ Union” ), theauthorized bargaining agent for affected employeesat the Dayton

plant, was granted party status.



The case was assigned to Judge Louis LaVecchia on March 11, 1994. After a period of
discovery, Dayton filed amotion for partial summary judgment on December 19, 1994, with regard
to the two genera duty clause violations (items 1 and 2) alleged in the serious citation. Judge
LaVecchia granted this motion on January 3, 1995, and the remaining items (items 3-13 of Serious
Citation No. 1 and items 1 and 2 of other Citation No. 2) were settled by the parties on January 27,
1995. On February 15, 1995, Judge LaVecchia approved the partial settlement agreement and
reaffirmed hisorder granting partial summary judgment for Dayton. Thejudge’ sorder wasdocketed
with the Review Commission on March 16, 1995.

On April 5, 1995, the Secretary petitioned the Review Commission for review of the partial
summary judgment order. On April 17, 1995, the Review Commission issued an order directing the
case for review and remanding it to Judge LaVecchia with instructions to provide the requisite
findings of fact and conclusions of law supporting his disposition of Dayton’s motion for partial
summary judgment. On April 28, 1995, Judge LaV ecchiaissued an order on remand vacating his
original order granting partial summary judgment for Dayton on the grounds that it was erroneous.

The case was reassigned to the undersigned Judge for trial on July 12, 1995 and heard over
aperiod of six months. The Secretary withdrew Item 1 of Serious Citation 1, the alleged heat stress
violation, at the beginning of the hearing leaving only Item 2, the alleged ergonomics violation, in
dispute (Tr. 60-61). Of the 22 instances of violation alleged under this item, the Secretary has
withdrawn the following nine instances: D, E, G, H, |, M, O, T, and U (Tr. 6293-94).*

INSPECTION AND CITATION HISTORY
On May 6, 1993, Faye Kearney, the senior compliance officer assigned to this case, began an

inspection of the Dayton plant in response to a complaint regarding ergonomic hazards and access
to medical records (Tr. 5708-10, 5811). Kearney has been an industrial hygienist with OSHA but is
not certified (Tr. 5807-08). Her ergonomic experience consists of attending atwo-week ergonomics
seminar at the OSHA institute and conducting five or six ergonomic inspections prior to the Dayton
inspection (Tr. 5700, 5702).

During theinitial phase of theinspection, Kearney reviewed Dayton’ SOSHA 200 logs, OSHA

1 At the hearing, the Secretary sought to amend the citation to reflect the alleged period of investigation
to May 6, 1993 to November 1, 1993 (Tr. 6294, 6556). That motion was granted on March 13, 1996.
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101s, and clinic dispensary passes, for the previousfive years (Tr. 5710-12).> Kearney testified that
the purpose of this review was to check for a “trend or pattern of repetitive motion injuries or
illnesses’ (Tr. 5712). After her review, she calculated injury incident ratesfor each job classification
at the Dayton plant and found rates of “10% or higher” ! considered significant by OSHA guidelines
I for those jobs ultimately cited (Tr. 5714-16, 5807).

During thefirst week of June, 1993, Kearney conducted awalk-around inspection of the plant
with Dayton's safety manager, Kelley Elaine Mattocks, union representative Tony Carr, and
compliance officer trainee Carlos Reynolds. At this time, she observed more than 26 job functions
and took photographs of the work processes (Tr. 5732-33, 5759-60, 5806). From June 22 through
July 20, 1993, Kearney conducted a second walk-around of the plant with the same group of
individuals, during which trainee Reynolds videotaped each of thejobsin accordancewith Kearney's
instructions (Tr. 304, 5726, 5761, 5767-68, 5770, 5812; Ex. C-962). Kearney stated that she used
job evaluation forms supplied by Dayton to assist with this phase of inspection (Tr. 5768-69, 6479).
These forms contain detailed information about each job, including its characteristics, physical
demands and work conditions (Exhibits C-645 to C-666).

On August 16, 1993, Kearney sent the videotape taken by Reynolds and her narrative
documentation to Brett Besser at the OSHA Salt Lake City Laboratory for an “ergonomic
evaluation” (Tr.5773-74; Exs. C-962, R-5585). Besser isaphysical scientist and acertified industria
hygienist whose job entails analyzing videotapes of various work processes and identifying
“ergonomic stressors’, as well as feasible abatement measures (Tr. 6011-12, 6014-15). In acover
letter accompanying these materials, Kearney informed Besser that theinjury incident ratesassociated
with all of the Dayton jobs submitted for hisreview were 10% or higher (Tr. 5803; Ex. R-5585). The
narrative sent to Besser aso included job descriptions taken from the job evaluation forms, as well
as handwritten notes added by Kearney and Reynolds (Tr. 5828-29, 5831, 5838-46). Kearney briefly
discussed this data with Besser by telephone on two occasions (Tr. 5775, 6286-89, Ex. R-5586).
Besser completed his analysis and sent awritten report detailing his findings to Kearney on October

18, 1993 (Ex. R-5586). The report consisted in large part of language contained in prior reports

2 In order to receive treatment at Dayton’ s onsite medical clinic, employees had to have a dispensary
pass from their supervisor (Tr. 4373, 4406, 4530, 4565-66).
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authored by Besser and incorporated in the Dayton report with minor changes. Besser testified that
he did not intend for his report to be used as a basis for the issuance of a citation (Tr. 6025-29).
Kearney testified that upon receiving the Besser report, she did not conduct any additional
investigation or analysis nor did she discuss the report with Besser (Tr. 5779, 5873, 5900).

On October 25, 1993, Kearney held the closing conference for the Dayton inspection (Tr.
5972-73, 5975; Ex. R-5691). Sometime between October 18 and November 2, 1993, the date of the
citation, she recommended that Dayton be issued awillful citation (Tr. 5781). Kearney testified that
she relied completely upon Besser’s report for the identification of ergonomic stressors and
recommendations for abatement associated with each job copying each section from hisand into the
citation virtually verbatim (Tr. 5892-93, 5900, 5932-33, 5936-38, 6316-17). On cross-examination,
however, she admitted that she actually drafted only one-fourth of the citation and left the remaining
portion for trainee Reynolds to complete while she was out of the office on leave. Upon her return
to the office on October 18th, she did not review the citation before it was sent out (Tr. 5933-34).

According to Kearney, normal procedure after completion of the drafting processisto submit
the proposed citation (1) to a supervisor for review, then (2) to send the citation for typing, (3)
submit the citation for a second supervisor review, (4) proofreading, and (5) final review by the area
director (Tr. 5959-60). Since she was on leave, Kearney did not know if this procedure was
followed for the Dayton citation; however, she clams that Reynolds assured her the proper
procedures were followed (Tr. 5947-48, 5962, 5977-78). According to her diary sheet for the
Dayton inspection, the draft citation was submitted to Kearney’' s supervisor on November 1, 1993,
almost two weeks after her return from leave (Tr. 5976; Ex. R-5691).

As issued, the citation generally alleges that Dayton employees were exposed to the
“increased risk of developing” * cumulative trauma disorders. Generally, these are disorders which
occur over time asthe result of a repeated or continuous traumato the body and include conditions
such as carpal tunnel syndrome, tendinitis, bursitis, and various back injuries (Tr. 1399-1400, 1423,
2259-61, 3175-76, 4377, 4543, 4673, 5099). Asnoted at the hearing, the Secretary’s caseislimited
to proving that which is set forth in the citation (Tr. 2021-23, 2674). Therefore, the Secretary is

*'Increased risk of developing “ is not an element to be proven in an alleged general duty clause
violation.



restricted to proving that only those work activities specifically alleged under each instance of
violation constitute ergonomic stressors. For example, under Instance A, the Secretary alleges that
the ergonomic stressors associated with the belt loader position are frequent lifting, elevated and
extended reaches, and long periods of standing. Although the Secretary attemptsto treat thislist as
illustrative by prefacing it with the phrase “such as’, she cannot without notice to respondent, be
allowed to alegeaninfinite number of unknown stressors. Inthe absence of that notice the Secretary
is bound by the specific stressors listed. Similarly, the Secretary is restricted to establishing the
injuries alleged under each instance of violation as “consistent with” the identified stressors. For all
but three of the instances, specific disorders or injuries are listed as consistent with the stressors
aleged.* For example, under Instance F, the Secretary allegesthat the ergonomic stressorsassociated
with the beadwinder job are “consistent with the development of acute shoulder, upper arm, upper
back muscle, and tendon fatigue such as strains, sprains, tears or UECTDs such as bursitis, tendinitis,
androtator cuff injuries.” For someinstances, however, thelisted conditionsinclude broad categories

of injury such as musculoskeletal injuries and back injuries.®

KEY WITNESSES

|. Fact Witnesses

Brett Besser

Mr. Besser is a certified industrial hygienist who works at the OSHA Salt Lake City
Laboratory as a physical scientist (Tr.6011, 6015). Since 1992 his primary job duty has been to

conduct ergonomic analyses, aprocess which involves reviewing videotapes of workplace activities,

identifying ergonomic stressors, and determining feasible abatement measures (Tr. 6012-13).

4 Citation Instances A, B, and C, generally allege that the ergonomic stressors associated with the cited
job exposes employees to the generic malady known as cumulative trauma disorders.

> A musculoskeletal injury is defined as one which occurs to the musculoskeletal unit or to the
ligaments of the body, typically around the joints, the cause of which may be avariety of traumas (Tr. 5122,
5278).



Besser’s ergonomic experience is limited to three weeks of training and two courses that were part
of hismaster’ sdegree curriculum (Tr. 6012, 6022, 6153-54). At the time of the hearing, Besser had
participated in six to ten ergonomic inspections and examined over 100 videotapes from various
industries (Tr. 6015-17). At Kearney's request, Besser reviewed the data gathered from the
inspection of the Dayton plant and issued a report of his findings on October 18, 1993 (Exhibit R-
586). Having never visited the plant himself, he based his report exclusively upon the information
provided by Kearney, aswell astexts and other materialswhich he listed in abibliography (Tr. 6144,
6177, 6180, 6203-04; Exhibit C-989).

In hisreport, Besser examined each of the cited job classifications, identified the ergonomic
stressors which he believed are associated with these jobs, and provided “known controls’ or
abatement measures which he believes would reduce or eliminate the effect of the stressors (Exhibit
R-5586). For those jobs for which he determined lifting was a stressor, he used the lifting equation
set forth in the 1981 National Institute of Occupational Safety and Health (NIOSH) guidelines to
calculate an “action limit”, a figure which takes into account the characteristics of a given lift and
provides an acceptable weight that can be lifted by most individuals (Tr. 6033-34, 6102, 6314).° The
NIOSH equation is based upon epidemiological, biomechanical, physiological, and medical studies
(Tr. 1658).

On cross-examination, Besser admitted that much of his report is “boilerplate’ or *canned”
language which he simply duplicated from previous analyses (Tr. 6241-44, 6371-86). He cautioned
againgt treating his report as a complete ergonomic evaluation, indicating that an ergonomist should
be hired to fully investigate suggested abatement measures (Tr. 6025-29). Besser also indicated that
he expected Kearney, upon receipt of hisreport, to examine injury incident rates at the Dayton plant
in order to determine whether a hazard existed at the plant (Tr. 6066-67, 6316-17).

Mr. Besser was not offered by the Secretary to testify asan expert. Thus, histestimony need
not be scrutinized for reliability pursuant to rule 207 FRE seetestimonial analysisof Drs. Schulzeand

DeHart infra. However, since Besser is not an expert, his testimony is accepted only as

® Thereisaso a1991 version of the NIOSH lifting guidelineswhich, unlike the 1981 version, includes
a component to evaluate the symmetry of alift (Tr. 1650-51, 6102-03). The 1991 version also replaces the
term “action limit” with “ recommended weight limit” (Tr. 1650).
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Complainant’s representative who performed certain work activities preparatory to the issuance of
the citation in this matter. His description of those work activities or thought processes, as with
compliance officer Kearney, are relevant only to describe the elements which the Secretary believed
were present to support and form the basis for the issuance of the citation.

Plant Doctors

Four doctors who worked at the Dayton plant’s onsite medical clinic during the period in
guestion testified at the hearing. All of the four doctors worked at Respondent’s plant pursuant to
amedical services contract between Dayton and St. Anthony’s Hospital or the McBride Clinic (Tr.
4371-72, 4525-26, 4677-80, 4831, 4840). Their duties included treating work-related injuries
sustained by plant employees, performing new hire physicals, and participating in the plant’ s medical
committee (Tr. 4272-75, 4386-87, 4527-28, 4531, 4680-81, 4694, 4841-42). As a group, the
testimony of the plant doctors covered a range of topics, such as clinic procedures and specific
employees whom they have treated. Though seemingly well-qualified in their respective fields, the
plant doctors were not offered by the Secretary as expert witnesses (Tr. 4377-83, 4833).

Dr. MélissaCarla Smith-Horn, an employee of St. Anthony’ sHospital, worked at the Dayton
plant for six weeksin 1992, then from the fall of 1992 to May of 1993 (Tr. 4371-72). Dr. Smith-
Horn has practiced medicine since 1987 and her specialty is occupational medicine (Tr. 4367-69).

Dr. Paula Rose Root, an employee with St. Anthony’s Hospital, worked as medical director
at the Dayton plant from fall of 1992 until March of 1993 (Tr. 4525-26, 4588). Dr. Root has
practiced medicine since 1988 and her specialties are family and preventive/occupational medicine
(Tr. 4522, 4524-25).

Dr. McKinley Snipe Lundy, anemployeewiththe McBride Clinic, worked at the Dayton plant
from August 1991 to November 1992 (Tr. 4677). Dr. Lundy has practiced medicine since 1980 and
his specialty is occupational medicine (Tr. 4663-65).

Dr. Jack W. Parrish, an employee with the McBride Clinic, worked at the Dayton plant from
October 1981 to November 1992 (Tr. 4839, 4845). Dr. Parrish has practiced medicine since 1954
and his specialties are family and occupational medicine (Tr. 4828, 4830).

Dayton Employees

A tota of thirty-nine employeesfromvariousjob classificationstestified at the hearing. Since



eight of these employees testified in connection with instances which were subsequently withdrawn
by the Secretary, the testimony of thirty-one employees remains relevant.

During the period in question, the employees worked 8-hour shifts that were broken up by
two 10-minute breaks and one 20-minute lunch break, known asthe “10/20/10” breaks. Most of the
employeestestified that were also entitled to take unscheduled restroomor water breaks, whileothers
indicated that they often took no breaks at all. Some employees also mentioned that they worked
varying amounts of overtime during a normal work week.

1. Expert Witnesses

The Secretary offered two witnesses as expertsat the hearing: Dr. Lawrence Schulze and Dr.
Roy Lynch DeHart. Dayton’s only witness, Dr. Hadler, was also offered as an expert. With regard
to the testimony of Dr. DeHart, there remains an outstanding motion made by Dayton arguing that
aportion of Dr. DeHart’ stestimony constitutes “new information” and should be stricken. Dayton
has also moved for sanctions against the Secretary. For the reasons set forth infra, footnote 12,
these motions are denied.

Although neither Dr. Schulze nor Dr. DeHart reviewed a copy of the citation in any detail
prior to or as part of their respective analyses, as emphasized at the hearing, each expert’s analysis
isrelevant only to the extent that it relatesto the charges contained inthe citation (Tr. 1998-99, 2007,
2230-31, 2419, 2452-53, 2705-06, 2712, 5525, 5634).

Dr. Lawrence Schulze

Dr. Schulze is an assistant professor in and director of the engineering/safety graduate
program at the University of Houston (Tr. 1360, 1366-67; Exhibit C-626). He has a Ph.D. in
industrial engineering, with concentrationsinthefieldsof ergonomicsand safety (Tr. 1356-58, 1413).
Dr. Schulzeisaso acertified professional ergonomist and operates his own consulting business (Tr.
1358-59, 1379). He was offered by the Secretary as an expert in ergonomics and accepted as an
expert inindustrial engineering with ergonomics as his speciaty (Tr. 1401, 1431). Hehasno medical
training or experience.

Dr. Schulze was hired to perform an ergonomic evaluation of al Dayton plant job
classifications cited here (Tr. 1461, 1466). Asexplained infra, his evaluation was conducted using
acombination of the*observational method” and “functional job assessment” (Tr. 1395-96, 1457-59,



2596-97). Dr. Schulze began hisanalysisin October of 1994 by reviewing Dayton’s OSHA 200 logs
and accident analysis files (Tr. 1459-60). He then visited the Dayton plant over the course of three
days, videotaping over 28 hours of work activities and measuring the layouts of each work station
(Tr. 1429, 1460, 1463-64, 2461-62; Exhibits C-964, C-965, & C-966). After evaluating this data,
he identified “ergonomic problem areas’ associated with each job and developed recommendations
to reduce or eliminate their impact on employees (Tr. 1460). For those jobsfor which he determined
lifting wasastressor, Dr. Schulze used thelifting equation set forthin the 1991 version of the NIOSH
lifting guidelines to calculate a recommended weight limit, the weight at which an individual could
safely perform a lift with the given characteristics (Tr. 1532, 1541, 1649-50; Exhibit R-5675). His
findings were submitted to OSHA in alengthy final report (Exhibit C-628).”

At the hearing, there was considerable debate over the exact issues for which Dr. Schulze's
testimony was offered. Specifically, concern focused on therole that Dr. Schulze' s testimony plays
in the Secretary’s case regarding causation, i.e. her claims that the cited work activities performed
by Dayton employees caused or were likely to cause injury or harm. Upon areview of the record,
it isclear that the Secretary intended for Dr. Schulze to address only the potential for injury to occur
astheresult of agiven work activity, not to link actual injuries with these tasks. According to the
Secretary’s counsel, Dr. Schulze's purpose at the hearing was to: (1) identify ergonomic stressors;
(2) indicate, based upon on his “knowledge of the literature that’ s available in the field, histraining
and education”, theinjuriesthat arelikely to result from, or are“consistent with” such stressors; and
(3) recommend abatement measures which will reduce or eliminate the stressors (Tr. 2387, 2390-91,
2393-94, 2396, 2399-2400). Asthe Secretary’s counsel noted, in order to explain how an identified
work activity may validly be considered an ergonomic stressor or “problem area”, Dr. Schulze must
link the activity with the potential for injury or harm; in other words, he must generally identify how
this activity placesthe employee at risk for harm (Tr. 2391, 2415-17). Inthisrespect, Dr. Schulze's

analysis does not establish the cause of any actual injuries suffered by Dayton employees® The

" Any references to actual Dayton injuriesin Dr. Schulze' sreport were stricken by stipulation of the
parties (Tr. 2402-04; Exhibit C-628).

8T hese same concerns apply to Besser who, though not offered as an expert witness, also lacks the
(continued...)



Secretary’s counsel made it clear that this was an area which would be covered by her other expert
witness, Dr. DeHart (Tr. 2274-75, 2397, 2401, 2411-12). Therefore, Dr. Schulze' s testimony is
relevant to the issue of causation only to the extent that the potential for injury isin question.

Asnoted at the hearing, Dr. Schulze's contention that a given work activity poses a hazard
becauseit islikely to result ininjury would berooted in his understanding of the medical profession’s
findings in this area (Tr. 2415). For example, he could have explained that, as an ergonomist, he
accepts that wrist deviation results in carpal tunnel syndrome because a particular report or study
performed by aqualified member of the medical community establishes as much. But hefailed to do
so here, relying instead on unsubstantiated assertions that a given movement is, in fact, a stressor
simply because he “knows’ that it can potentially lead to injury. Although Dr. Schulze repeatedly
claimed at the hearing that heis aware of literature which supports his conclusions, he was unable to
provide thetitles, authors, and/or the final results for most of these relevant materials, none of which
were submitted into evidence by the Secretary (Tr. 2133, 2150, 2164, 2171-73, 2320-21, 2333-34,
3205-06, 3522-27).° Likewise, with no details as to the facts supporting his sources, the
bibliography Dr. Schulze prepared aso failsto provide the evidence needed to support hisclams(Tr.
2432-50). Under these circumstances, the significance of Dr. Schulze’ stestimony to the Secretary’s
case regarding causation, even if reliable, isminimal at best (see Daubert analysisinfra).

Dr. Roy Lynch DeHart

Dr. DeHart isaprofessor of occupational and family medicine at the University of Oklahoma
Health Sciences Center (Tr. 5062; Exhibit C-625). He has a medical degree from the University of

Tennessee and is certified in the fields of preventive/occupational and family medicine (Tr. 5063,

5069-71). Dr. DeHart also serves as chairman of the department in which he teaches, arole which

§(...continued)
requisite medical training to make credible claims linking the potential development of various cumulative
traumadisorders and musculoskeletal injuriesto the work being performed at the Dayton plant. Astherecord
indicates, he is neither an ergonomist nor a medical doctor, and his experience in both areas is minimal (Tr.
6155-58).

° Besser also failed to provide sufficient references to the studies which purportedly support his
conclusions. Seesupra, n. 36. At the hearing, counsel for the Secretary was advised to provide “ the specific
authority that [Besser] referred to and the page, so that we canlook at it, to support hisconclusions’ (Tr. 6092-
93). That information was not provided.
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requires himto train and supervise residents who examine patientsin an onsite clinic on adaily basis
(Tr. 5071-72). In addition to teaching, Dr. DeHart privately treats patients, largely in a consultant
capacity (Tr. 5072-73). At the hearing, he was offered and accepted as an expert in occupationa
medicine (Tr. 5117).

Dr. DeHart was hired by the Secretary specifically to establish causation, i.e. to prove that
thework performed by Dayton’ s employeeswas causing or likely to cause the injuries alleged by the
Secretary (Tr. 5368-69). Employing what is known as ratio or relative risk analysis, Dr. DeHart
calculated specifically defined injury incident ratesfor each Dayton job classification, then compared
each rate to the national tire industry’s genera injury rate as calculated by the Bureau of Labor
Statistics (BLS) (Tr. 5138-42, 5168, 5170, 5217). Before performing hisrelative risk analysis, Dr.
DeHart first conducted an extensive process by which the information supplied to him by OSHA was
reviewed. Specifically, he assembled a “team” of residents and faculty from the University of
Oklahoma to review 300-plus employee medical records, the videotape of each job taken by trainee
Reynolds, and Besser’s ergonomic evaluation report (Tr. 5144-46; Exhibit C-627 at 1-2).

Using data entry forms developed for the review process, the residents gathered data from
the 300-plus medical records, documenting those injuries considered musculoskeletal in nature (Tr.
5146-47, 5203, 5415; Exhibit C-493)."° Also included on the data sheets was a list of potential
stressorsidentified by the team as associated with agiven job, some of which were the same stressors
aleged by OSHA (Tr. 5150, 5408-09, 5524; Exhibit C-493).** Each stressor was then assigned a
rating on a scale of zero to four indicating the team’ s degree of confidence that a particular stressor
and the identified injury were related (Tr. 5150, 5156-58). The team also coded each injury with an
X, Y or Z in order to indicate, respectively, whether the employee was returned to work without
restrictions, returned to work with restrictions, or was removed from the workplace for any amount
of time (lost worktime) (Tr. 5155).

The dataentry formswere reviewed on at least two separate occasions by a group of faculty,

1 Dr. DeHart did not participate in this phase of the review process (Tr. 5166).

1 The team analyzed data relating to 20 job classifications, but two were dropped because the
associated medical record datawasinsufficient (Tr. 5204). According to Dr. DeHart, he has never reviewed
the citation (Tr. 5525, 5634).
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including Dr. DeHart, in an attempt to validate the data on the forms as compared to that found in
the medical records (Tr. 5146-47, 5166, 5168). Several summary sheets were generated to
summarize and compile the information contained on the data entry forms (Tr. 5415, 5417-18).
According to Dr. DeHart, it became apparent during the review process that a number of injuries
which were not musculoskeletal in nature had nonethel ess been documented by the team of residents
on the data entry forms (Tr. 5213, 5483-84). As Dr. DeHart indicated at the hearing, “some other
injuries were occasionally recorded”, such as foreign bodies in the eye, burns, and lacerations (Tr.
5147, 5177-78, 5457-74, 5499-5517; Exhibit C-427). In some instances, the non-musculoskeleta
injuries were not only documented, but also inaccurately associated with identified stressors.

On December 22, 1994, prior to any of the team’s effortsto “clean up” the injury data by
removing these mistakes, Dr. DeHart provided awritten report of hisfindingsto OSHA (Tr. 5175-
78, 5241-42, 5250; Exhibit C-627). Subsequent documentation was provided to OSHA, but only in
the form of summary sheets, asthe team continued its effortsto correct the data (Tr. 5232-45). The
“clean-up” process apparently lasted until just a few days prior to Dr. DeHart’s testimony at the
hearing with the last set of data in evidence dated February 28, 1996 (Tr. 5232-45, 5398, 5686-87;
Exhibit C-987).*2 According to Dr. DeHart, the goal wasto revise the injury datato reflect (1) only
those injuries which were musculoskeletal in nature, (2) had a high probability of being related to an
identified stressor (as evidenced by arating of 3 or higher on the rating code scale), and (3) resulted
in either lost worktime for the injured employee or areturn to work with restrictions (as evidenced
by aY or aZ designation) (Tr. 5169, 5212-14, 5583-84).

Despite multiple efforts to correct the injury data, Dr. DeHart’s “cleaned-up”, final written

2 Thisreport, and the work which it represents, isthe focus of Dayton’ s renewed motion to strike new
information as it relates to Dr. DeHart’ s testimony (Dayton’'s Post-Hearing Brief at 18). This motion was
denied at the hearing on two separate occasions and is again denied here, together with its companion motion
for sanctions (Tr. 5060-61, 7015-18). As Dayton acknowledges, Fed. R. Evid. 703 allows an expert to base
hisopinion onfactsor data“ perceived by or made knownto the expert at or beforethe hearing.” Asindicated
at the hearing, the report, aswell as Dr. DeHart’ s conclusions, are essentially a reformatting of data already
provided to Dayton (Tr. 5049-52). Moreover, given the effective cross-examination of Dr. DeHart, Dayton
has not been prejudiced or harmed by the timing of thisinformation’s receipt (Tr. 5030, 5044-46, 7016-17).
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set of data till contains obvious errors (Exhibit C-987).2* For instance, one of the musculoskeletal
injuries rated as having a high probability of being ergonomically related to the job isaforeign object
inthe right eye of atire builder (Exhibit C-987 at 13). Another isaright ring finger trauma suffered
by a belt loader that apparently occurred as the result of apallet smashing it (Tr. 5457-61, 5480-82,
5485; Exhibits C-987 at 1 & R-5680). Y et another injury contained in the datais an incident of low
back pain suffered by atire builder that apparently occurred as the result of his being jarred while
operating avehicle (Tr. 5475-78; Exhibit C-987 at 13). Thislatter injury aso highlightsthe fact that
a large number of the entries listed in Dr. DeHart’s data are merely descriptions of pain, not
diagnosed conditions. AsDr. DeHart conceded at the hearing, pain isasymptom, not aninjury (Tr.
5487-88).** Still other entries are ambiguously described as“ musc” or Smply “back”, providing no
indication of asymptom, let alone adiagnosis (Tr. 5488; Exhibit C-987 at 12). Without the medical
records underlying his analysis, there is smply no way, as Dr. DeHart himself admitted, to verify
whether the data contained on these sheets is accurate (Tr. 5478-79, 5482).

To compound the problem, Dr. DeHart repeatedly indicated that the records on which his
analysisis based were serioudly deficient. According to his testimony, the medical records were not
“preciseenough” to allow himor histeamto definitively establishthat theinjuriesdocumented therein
werework-related (Tr. 5156). He stated that the only assurance of work-relatedness came from 27
corresponding workers compensation records, leaving over 300 records for which the team was
unable to absolutely conclude that the documented injuries were work-related (Tr. 5156, 5395-96).
In addition, some of the medical records lacked a diagnosis, requiring the team to supply adiagnosis
based upon the available data (Tr. 5202, 5400). Dr. DeHart agreed that in order to assess the
relationship between an identified stressor and an alleged injury, one must be able to fully assessthe
medical condition of the employee, including diagnosis. He conceded, however, that he and the team
“did not have [the] full data’ to do so here (Tr. 5399-5400).

3Dr. DeHart’ stestimony was not entirely consistent asto whether thisdatatruly representstheteam’s
final set of figures (Exhibit C-987). Although hisinitial testimony indicates that the February 28, 1996, data
was final, he later testified that another run must have been performed sometime between February 28 and
March 5, 1996, the first day of histestimony (Tr. 5398, 5475-76, 5484, 5686-87).

14 Dr. Parrish, one of the plant doctors, and Dr. Schulze, also testified that pain is a symptom. (Tr.
1552-53, 4873).
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Dr. DeHart also acknowledged that the medical records were not complete because they
lacked comprehensive medical historiesfor the employees aswell asvery little information regarding
the individual employee’ s personal characteristics (Tr. 5390). These deficiencies made it impossible
for Dr. DeHart to rule out preexisting conditions, prior injuries, or any one of the many
“confounders’, suchasgender, weight, or age, related to the development of musculoskeletal injuries,
as potential causes of agiveninjury. Thus, he was unableto state the degree to which anindividual’s
work activities, as opposed to other factors, actualy contributed in whole or in part, to the identified
physical malady (Tr. 5410-13, 5396, 5412, 5429, 5451, 5609). In general, Dr. DeHart agreed that
the records“did not provide...al the information necessary for aproper assessment of anindividua’s
injury and whether it was ergonomically related” (Tr. 5390, 5395). Despite this admission, Dr.
DeHart persists in his claim that “in his professional opinion”, causation has been established for
Dayton’ sinjured employees asawhole, but not on an individual basis (Tr. 5272, 5366). Specificaly,
Dr. DeHart testified that he cannot say why a particular musculoskeletal injury has occurred because,
as noted above, the medical records he and his team reviewed lacked the data critical to such a
determination (Tr. 5270-74, 5351, 5375). However, based upon the“flow of data’ and the “relative
risk” associated with each job, Dr. DeHart claims that he “ moved toward causation” and was able
to ultimately conclude that causation had been established for Dayton’ sinjured employeesasawhole
(Tr. 5366-67, 5375-77, 5431). Onthe other hand, Dr. DeHart fails to adequately explain how the
limited data contained in the medical records can be insufficient for him to determine causation on
an individual basis, yet still serve as avalid basis for his otherwise unsubstantiated conclusion that
causation exists for Dayton employees as a population.

Dr. Nortin Hadler

Dr. Hadler, the only witness called by Respondent, is a medical doctor who is a member of
the faculty at the University of North Carolina Medical School (Tr. 6625; Exhibit R-5657). His
specidties include internal medicine and rheumatology, an area which includes musculoskeletal
disorders (Tr. 6628, 6635-36). Dr. Hadler has impressive credentials: he serves on several medical
journal editorial boards, hasbeeninvited to deliver lecturesat academic ingtitutionsall over theworld,
and has received numerous honors and fellowships (Exhibit R-5657). Heiswidely published and his
most recent publication, a1993text entitled“ Occupational Musculoskeletal Disorders’, isconsidered
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acore text for ergonomics and musculoskeletal medicine by the American College of Occupational
and Environmental Medicine (Tr. 6663-65; ExhibitsR-5657 at 7-15, R-5692, & R-5677). Dr. Hadler
was offered and accepted as an expert in “the etiology, diagnosis, treatment, and prevention of
disordersto the musculoskeletal region, that may or may not result from occupational exposures, and
the general body of medical and scientific literature that addressesthese issues’ (Tr. 6675-76, 6706-
07).

Generally, Dr. Hadler believesthat there is arange of activity or “ergonomic exposure’ that
only becomes unhealthy at its extremes. Just as too little or no activity can be harmful, too much
activity, defined by Dr. Hadler asalevel “just short of” or approaching violence, can also be harmful
(Tr.6716-19, 6861-62, 6866-68, 6883, 6913, 6953-54; Exhibit R-5709). For Dr. Hadler, anexample
of activitiesthat fall withinthelatter category arethose engaged in by professional athletes(Tr. 6861,
6868, 6913-14, 6946). Whilethereisno identifiable point at which the activity becomes harmful, Dr.
Hadler maintains that movement, in general, isgood and repetitive motion is necessary for the health
of one’' s tendons, bones, and ligaments (Tr. 6719, 6723-24, 6873).

Dr. Hadler does not dispute that maladies of the type alleged here by the Secretary actually
exist (Tr. 6957-58, 6994). Indeed, he identified three types of musculoskeletal disorders which can
affect anindividual’ supper extremity or body, the latter two of which arerelevant here: degenerative
joint diseases such as osteoarthritis; peripheral nerve disorders such as carpal tunnel syndrome; and
soft tissue disorders such as tennis elbow or bursitis (Tr. 6728-33; Exhibit R-5693). Dr. Hadler
disputes the cause of such disorders as alleged by the Secretary claiming that a significant number of
scientific studies have been unable to prove that these types of conditions can be attributed to
repetitive or forceful work activities.

To support hisargument, Dr. Hadler reviewed eleven scientific studies, seven of which focus
upon carpal tunnel syndrome and four of which focus upon other types of cumulative trauma

disorders.*> According to his evaluation, none of the carpal tunnel syndrome studies support the

> Dr. Hadler identified three types of analytical studies which may be employed to assess the cause

of musculoskeletal disordersfor agiven population; the cross-sectional study; the longitudinal or cohort study;
and the experimental study (Tr. 6750-55; Exhibit R-5695). While all three have specific advantages and
disadvantages, he contends that the experimental study isthe most reliable (Tr. 6754-55, 6779). Only one of
(continued...)
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notion that repetitive motionisarisk factor for developing carpal tunnel syndrome (Tr. 6766-6810;
Exhibits R-5698 to R-5703).%° Specifically, Dr. Hadler found that this group of studies prove
individuals performing repetitive activitieswith their hands or wrists do not develop impaired median
nerve conductivity in any greater proportion than individuals who do not engage in such activities.*
Of particular significance to Dr. Hadler were two studies conducted by Dr. Peter Nathan, in which
agroup of workerswas studied in 1984 and two-thirds of the same group was studied again in 1989
after five years of continued ergonomic exposure (Tr. 6806-09; Exhibit R-5703).*® In 1984, Dr.
Nathan found no relationship between impaired median nerve conductivity and repetitive and/or
forceful work, nor did one develop after five years of additional exposure.

Of the four remaining studies he reviewed, one was conducted by Dr. Hadler himself, one by
agroup of NIOSH researchers, and two by Dr. Barbara Silverstein, an epidemiologist. Dr. Hadler's
study compared the cumulative trauma disorders recorded in the OSHA 200 logs for three groups
of directory assistance operators working in three different cities (Tr. 6811-18, 6903-09; Exhibit R-
5704). Hefound that athough the work the operators performed varied little from site to site, the
medical conditions they experienced varied dramatically. Thus, he was unable to conclude that their
work accounted for these conditions (Tr. 6815-18; Exhibit R-5704). The second study examined the
same group of directory assistance operators and discovered the same discrepancies as Dr. Hadler
(Tr. 6822-23; Exhibit R-5705). Thetwo studiesdiffered only in terms of the methodologies used to

13(..continued)
the eleven studies Dr. Hadler reviewed here is an experimental study (Exhibit R-5707).

16 According to Dr. Hadler, carpal tunnel syndromeis defined as* impaired conductivity” or aslowing
of the median nerve, the nerve which travels through the wrist (Tr. 6764, 6975, 6978, 6983-84; Exhibit R-
5696).

7 One of the carpa tunnel syndrome studies concluded that the repetitive work performed by
employees at a meat packing plant did, in fact, contribute to their abnormal nerve conduction tests and
subsequent carpal tunnel release surgeries (Tr. 6784-88; Exhibit R-5700). Dr. Hadler, however, contends that
the evidence examined by this study actually proves otherwise, since the likelihood of an abnormal nerve
conduction test among the active employee group was no greater than that for the job applicant group (Tr.
6791-92)

18 Although the loss of one-third of the original study population could be considered a possible bias
of this study, Dr. Hadler indicated this was unlikely given that the missing employees tended to be younger
workers with the least amount of exposure (Tr. 6935-36; Exhibit R-5703).
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compile the evidence of health effect. Dr. Hadler relied upon OSHA 200 logs while the NIOSH
research group administered questionnaires and conducted physical examinations (Tr. 6824, 6827-
28). The NIOSH research group also considered which factors might explain the variationsin health
effect between the three sites and concluded that work practices and psychosocial variables, such as
working overtime or wearing bifocals, were more responsible for the disorders experienced than
computer keystroke rate, the ergonomic variable (Tr. 6824-27).

The first Dr. Silverstein study reviewed by Dr. Hadler is an epidemiological study which
actually served as the former’s doctoral dissertation in 1985 (Tr. 6839; Exhibit R-5706)."° This
study, which Dr. Hadler described as*pioneering” and “important”, examined 574 workers from six
Detroit automotive plants who volunteered to participate in the study (Tr. 6837-39, 6848). The
workers were divided into four groups based upon the levels of repetition and force which they
engaged inonthejob. Theselevelswere measured aseither high or low, and according to Dr. Hadler,
were defined somewhat arbitrarily (Tr. 6839-41). Upon interviewing the employees, then physically
examining them for symptoms and/or signs of either carpal tunnel syndrome or tendinitis, Dr.
Silverstein generally found that the employees who performed high repetition, high force tasks were
exposed to developing these conditions (Tr. 6846-50). Dr. Hadler disputes this conclusion as
“untenable” based on the evidence gathered for the study, and faults Dr. Silverstein for failing to
conduct electrodiagnostic testing to diagnose carpal tunnel syndrome (Tr. 6846-49, 6853-56, 6862,
6968).

The second Dr. Silverstein study reviewed by Dr. Hadler is the only experimental study he
considered and is aso rooted in Dr. Silverstein’s doctoral thesis (Tr. 6885, 6962; Exhibits R-5707
& C-990). For this study, aso known as an “intervention” study, Dr. Silverstein examined the
impact of the ergonomic changeswhich sherecommended and implemented at anindustrial plant with
a high prevalence of upper extremity complaints (Tr. 6885-86). After evaluating the health effects
both before and after the changes were instituted, Dr. Silverstein concluded that her study was a
fallure because training and education was not provided in conjunction with the intervention (Tr.

6887, 6960). Dr. Hadler, however, maintains that the evidence she gathered indicates not only that

9 An expanded version of this study, apparently published in 1987, was extensively analyzed by the
Commission in Pepperidge Farm, supra at 2023-24.
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cumulative traumadisorder symptoms did not abate, but that employees actually experienced worse
hedlth effects after the intervention (Tr. 6886-87, 6960-62).

WhileDr. Hadler’ sviewshave been considered controversial, hemaintainsthat other sources
have voiced the samereservationsas he regarding cumulative traumadisorders and whether they may
be validly attributed to work (Tr. 5340-42, 6875-82, 6899-6901; Exhibit R-5708). Dr. Hadler also
maintains that the primary causes or sources of musculoskeletal disorders are psychosocial factors.
Specifically, he contends that complaints which can be associated with such conditions result when
an individual experiences pain, but lacks the ahility, for whatever reasons, to cope with the pain (Tr.
6857-60, 6892, 6928-29, 6943-44, 6994-97). Here, he argued that the health effect which occurred
at the Dayton plant could be attributed to the difficultieswhich occurred during contract negotiations
between the union and the company (Tr. 6860-61). Overall, Dr. Hadler concluded that none of the
Dayton employees he observed on videotape were exposed to an ergonomic hazard (Tr. 6915-16,
6947, 6994, 7006).

THE RELIABILITY AND ADMISSIBILITY OF EXPERT TESTIMONY

The Secretary relies heavily upon the expert testimony of Drs. Schulze and DeHart to
establish that hazards (stressors) existed at Respondent’ s worksite and those hazards caused or are
likely to cause serious injury or death to employees exposed to those hazards. As a preliminary
matter, the proffered expert testimony must be evaluated for reliability and its admissibility
determined. Thefailure of thistestimony to survive scrutiny asto admissibility will eliminate essential
evidence in support of two critical elements in the Secretary’ s burden of proof; that is, the existence
of hazardsin the workplace and the likelihood of resulting injury or death (causation). Accordingly,
the evaluation of the proffered testimony must be thorough and in accordance with current case law.
Both witnesses possess impressive academic credentials and work experience and were accepted as
experts within their respective professions. However, the fact that a witness is an expert is
insufficient to establish that the testimony rendered by that witness is reliable and, therefor,
admissible. The admissibility of expert testimony in federal courtsis currently being analyzed by the
courts in light of the recent decision issued by the Supreme Court, Daubert v. Merill Dow
Pharmaceuticals (“ Daubert I”) 113 S.Ct. 2786 (1993). The expert evidence offered in this case
must also be tested for admissibility as required by that decision.
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In Daubert | the Supreme Court set the standard for admitting expert scientific testimony in
afederal trial. Prior to the issuance of the Daubert decision, the test applied for determining the
admissibility of expert scientific testimony was whether the opinion or the scientific technique used
to support the opinion was “generally accepted” within the relevant scientific community. See Frye
v. United States 293 F. 1013, 1014 (1923) The Supreme Court overturned the Frye decision on the
ground that the Federal Rules of Evidence superseded the“ general acceptance” test. Thecourt noted
that under thefederal rules, the admissibility of expert testimony isgoverned by Rule 702 Fed. R. Ev.:

“If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine
afact inissue, awitness qualified as an expert by knowledge,
skill, experience, training or education may testify thereto in the
form of an opinion or otherwise’.

Under thisrule, according to the Court, “thetrial judge must ensure that any and all scientific
testimony or evidence admitted is not only relevant, but reliable” .Daubert at 2795. The trial court
isthe“gatekeeper” who must evaluate proffered expert testimony to determineitsadmissbility. See
Dauberts Gatekeeper: The Role of the District Judge in admitting expert testimony 68 Tulane Law
Review 1457 (1994). The evaluation of the evidence “entails a preliminary assessment of whether
the reasoning or methodology underlying the testimony is scientifically valid and of whether that
reasoning or methodology properly can be applied to the factsin issue” Daubert at 2796.

The Court noted that expert witnesses are permitted wide latitude to offer opinionsincluding
opinionsthat are not based upon first hand knowledge. While stating that a definitive check list was
not being offered, the court set forth four “general observations’ that should be considered when
evaluating the reliability of scientific expert testimony.” Firgt, thetrial judge must determine whether
atheory or technique employed by the witness is “scientific knowledge” which will assist the fact
finder and whether the theory or technique can be (and has been) tested. A second considerationis
whether the theory or technique used by the expert has been subject to peer review and publication.

Third, what isthe known error ratefor thetheory or technique and finally, hasthe theory or technique

2AIthough Rule 702 deals with * scientific technical or other specialized knowledge”, the court limited
itsanalysisto scientific expert testimony. Asnoted by Chief Judge Rehnquist, the court provides no guidance
asto determining “ the difference between scientific knowledge and technical knowledge” Daubert at 2800.
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been generally accepted within the relevant scientific community. The Court contemplates a
“flexible” application of the suggested elements of inquiry to establish scientific validity (evidentiary
relevance and reliability) of the proffered evidence. Ibid at 2796-97

The Court observed, by quoting Judge Weinstein that “[e]xpert evidence can be both
powerful and quite misleading because of the difficulty in evaluating it. Because of thisrisk, thejudge
in weighing possible prejudice against probative force under Rule 403 of the present rules exercises
more control over experts than over lay witnesses’ Weinstein 138 F.R.D. at 632. Id a 2798. The
role to be played by scientific expert testimony and the need to scrutinize that evidence by the fact
finder was explained by the Court as follows:

It istrue that open debate is an essential part of both lega
and scientific analyses. Y et there are important differences
between the quest for truth in the courtroom and the quest
for truth in the laboratory. Scientific conclusions are subject
to perpetual revision. Law, on the other hand, must resolve
disputes finally and quickly. The scientific project is
advanced by broad and wide ranging consideration of a
multitude of hypotheses, for those that are incorrect will
eventually be shown to be so, and that in itself isan
advance. Conjectures that are probably wrong are of

little use, however, in the project of reaching a quick,

final, and binding legal judgment - often of great
consequence - about a particular set of eventsin the

past. Id.

On remand, the Ninth Circuit analyzed and applied the new test for admissibility of scientific
testimony Daubert v. Merrill Dow Pharmaceuticals, Inc. 43 F.d. 1311 (9th Cir. 1995) (Daubert I1)
by first observing that it is necessary to engage in a two pronged analysis; first, it is necessary to
determine whether the expert testimony reflects “scientific knowledge,” that is, does the testimony
evolve from good science obtained by utilizing a*“ scientific method” and, secondly, is the evidence
relevant to the case. Daubert Il 32 F.3d at 1315. The court emphasized that it isthe role of the fact
finder to ensure that the testimony constitutes “good science” and stated:

Our task, then, isto analyze not what the experts say,
but what basis they have for saying it....

This means that the expert’s bald assurance of validity
is hot enough. Rather, the party presenting the expert
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must show that the expert’s findings are based on
objective, independent validation of the expert’s
methodology. Id. at 1316

(See also Peter v. Huber, Galilio’s Revenge:
Junk Science in the Courtroom cited by the Court
at 1317)

In Daubert 11, the Ninth Circuit was particularly concerned about the reliability of proffered expert
testimony based upon research which is not independent of the litigation. The court stated:

“... experts whose findings flow from existing research are
less likely to have been biased toward a particular
conclusion by the promise of enumeration; when an
expert prepares reports and findings before being hired
as awitness, that record will limit the degree to which
he can tailor histestimony to serve a parties’ interest”....
[t]estimony proffered by an expert [that] is based directly
on legitimate, preexisting research unrelated to the
litigation provides a most persuasive basis for
concluding that the opinions he expresses were
derived by the scientific method. Daubert Il at 1317

The first prong of Rule 702 will also be satisfied, in the absence of research independent of the
litigation, if the proffered expert testimony is based upon research subjected to peer review. Inother
words, “the experts must explain precisely how they went about reaching their conclusion and point
to some objective source - a learned treatise, the policy statement of a professional association, a
published article in a reputable scientific journal or the like - to show that they have followed the
scientific method...” The court concluded that proffered testimony of plaintiff’s expert in that case
wasnothing morethan*unadorn assertionsthat the methodology...employed comportswith standard
scientific procedures.” 1d. At 1319.

ZAsto thefactors considered by the Supreme Court in determining reliability, the Ninth Circuit found
them illustrative rather than exhaustive. It further stated that the factors are not equally applicable, or
applicable at all, in every case. Daubert 11 at 1317. Infootnote 3, the Ninth Circuit noted that:

These factors raise many questions such as how do we determine whether the rate of error is
acceptable, and by what standard? Or, what should we infer from the fact that the methodology has been
tested, but only by the party’ sown expert or experts? Do we ask whether the methodology they employ to test
their methodology isitself methodologically sound? Such questionsonly underscored the basic problem, which
is that we must devise standards for acceptability where respected scientists disagree on what’ s acceptable.
ld. At 1316-17.

21



The Daubert | decision has created a virtual cottage industry among members of the legal
community analyzing its meaning and the impact of that decision upon the admissibility of expert
testimony, scientific and otherwise, in the federal judiciary. A large number of court decisions have
also discussed Daubert.”? The Tenth Circuit, the circuit in which this matter arose, addressed the
Daubert issue in Compton v. Subaru of America Inc. 82 F.2d 1513 (1996). InCompton, a products
liability case, the court held that Daubert applies only to novel scientific testimony. The court stated:

The language in Daubert makes clear the factors outlined
by the Court are applicable only when a proffered expert
relies on some principle or methodology. In other words,
application of the Daubert factorsis unwarranted in cases
where expert testimony is based solely upon experience or
training. 1d

Inthose caseswherethe expert testimony isnot based upona* methodology or technique’, the Tenth
Circuit, initsinterpretation of Federal Rule 702, “ merely requiresthetrial court to makeapreliminary
finding that proffered expert testimony is both relevant and reliable while taking into account that the
inquiry invisioned by Rule 702 is aflexible one” 1d at 1519 citing Daubert at 589-95. Thus, in the
Tenth Circuit, before applying Daubert’s nonexhaustive list of factors when reviewing proffered
expert testimony, it is necessary to first determine whether the proffer is (1) scientific (2) novel and
(3) based upon a particular methodology or technique.

It appears that the Tenth Circuit holds a minority view in its application of Daubert. In a
more recent case, Watkinsv. Telsmith Inc. 12 F.3d 984 (Sept. 1997), the Fifth Circuit faced theissue
of whether the Compton analysis of Daubert should apply in that circuit. InWatkins, the proponent
of the proffered expert testimony, which had been rejected by the lower court on the basis of

Daubert, argued that the testimony was not novel and was based upon thewitness experience. Thus,

ZA computer run for less than a three year period (1995-97) produced 107 law review articles
discussing the Daubert decision. There have been over seventy reported federal court decisions during the
same time frame analyzing or referencing the decision.

%The court did not discuss the applicability of Daubert to expert testimony based upon “ technical or
other specidized knowledge” (Rule 702). Sincethe court appliesDaubert only novel scientific testimony based
upon a particular methodology or technique, it appears that Daubert is not relevant to technical or other
specialized knowledge in the Tenth Circuit. See also Unites States v. Jones 107 F.3d 1147 (6th Cir. 1997)
wherein the Sixth Circuit held that Daubert applies only to scientific expert testimony.
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Daubert should not apply. The court, noting that the Seventh and Eight Circuits disagreed with
Compton, id at 989, stated:

We cannot agree with the Compton court’s conclusion
that Daubert only applies when “unique, untested or
controversial methodologies or techniques’ are relied
on by the expert. Daubert expresdy denies that the
the precepts of Rule 702 apply only to unconventional
evidence. And while Daubert dealt with expert scienti-
fic evidence, the decision’s focus on a standard of
evidentiary reliability and the requirement that proposed
expert testimony must be appropriately validated are
criteria equally applicable to “technical, or other
specialized knowledge....”

Further, it seems exactly backwards that experts

who purport to rely on general engineering principles
and practical experience might escape screening by the
district court simply by stating that their conclusions
were not reached by any particular method or technique.
The moral of this approach would be, the less factual
support for an expert’s opinion, the better. Compton’s
view of the admissibility of expert evidence is untenable.
Id at 991 (citations omitted)

The court concluded that:

Whether the expert would opine on economic valuation,
advertising psychology, or engineering, application of the
Daubert factors is germane to evaluating whether the
expert isahired gun or a person whose opinion in the
courtroom will withstand the same scrutiny that it would
among his professional peers.

Id (citations omitted)

The Review Commission has not had the opportunity to discuss and/or adopt either the apparent
majority rule expressed by the Fifth Circuit or the minority view of the Tenth Circuit regarding

admissibility of expert testimony. Thus, this Commission ALJ is without Commission guidance

ZCummings v. Lyle Indus.,93 F.3d 362, 366-371 (7th Cir. 1996); Peitzmeier v. Hennessy Indus.,
Inc.97 F.3d 293 (8th Cir. 1996 Cert. Denied 117 S.Ct. 1552 (1997) See also: Daubert Il supra; Joiner v.
General Electric Company, 78 F.3d 524 (11th Cir. 1996)
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regarding an obvioudly critical element of thiscase. | turn now to an analysis of the expert testimony
relating to the evolving field of ergonomics proffered by the Secretary in light of Daubert | and its
progeny; (paraphrasing the Ninth Circuit) “ mindful of my position in the hierarchy of the federa
judiciary, | take a deep breath and proceed with this heady task.” Daubert |1 at 1316

The Secretary offered the expert testimony of Dr. Roy DeHart to establish causation; that is,
that injuries allegedly sustained by employees were caused by conditions existing in Respondent’s
workplace to which those employees were exposed. (Tr. 50, 97) Dr. DeHart is a medical doctor
specializing in occupational medicine and is also experienced in matters involving “ergonomics’ .
He possesses impressive credentials and extensive experience in the field of occupational
medicine.(See Ex. C-625) Dr. DeHart testified that “ work is healthy” and “the fact that individuals
are engaged in physical activity in and of itself is healthy”. (Tr. 5421) Indeed, he has prescribed
exercisefor patientsexperiencing low back pain (Tr. 540). Under certain circumstances, weight lifting
isa*“conditioning activity” (Tr. 5406) and torso bending aswell asother “ergonomic stressors’ could
be beneficial. (Tr. 5407) In this case, however, he supports the Secretary’s position that
Respondent’s employees were exposed to the “increased risk of developing cumulative trauma
disorders’# as alleged in each instance cited by the Secretary. Dr. DeHart supports this conclusion
on the basis of his findings resulting from the application of the “relative risk” statistical
methodology.?” Thework performed and the conclusions reached by Dr. DeHart and his colleagues
were not independent of thislitigation nor were they based upon preexisting research. Dr. DeHart’s
work product was created at the behest of the Secretary of Labor specifically for this litigation.

The Secretary provided Dr. DeHart with records obtained from Respondents' clinic which

were received initially by ateam of six resident doctors and three faculty members at the University

ZDeHart defines ergonomics as the study of work. He considers ergonomics to be a science within
the field of engineering (Tr. 5064, 5093-94)

ZEgtablishing that employees were exposed to “increased risk” of injury is not a necessary element of
proof for ageneral duty clause violation (section 5(a)(1). The Secretary was unable to provide a convincing
explanation for the insertion of the phrase in the citation. For purposes of this analysis the language is
superfluous and irrelevant to the Secretary’s burden of proof. See Kearney testimony Tr. 5918-5920.

Z'When initially asked, Dr. DeHart stated that the methodology could not be identified by a particular
name. (Tr. 5139-40)
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of Oklahoma medical school to determine (1)whether injuries listed on the records and identified by
the team members as musculoskeletal injuries were consistent with ergonomic stressorsidentified by
the Secretary and (2) whether atrend of injuries could be determined for each job activity (Tr. 5190-
91). Theteam also viewed the video taken by OSHA of the jobs performed by employees and the
ergonomic analysis prepared by Mr. Besser. A data collection form was created for each job task
recording and assigning aletter designation for various degrees of severity of injury.?® A total of 333
records were reviewed and for each stressor identified as job related, a rating code was developed
to determine the likelihood that an injury was caused by said stressor. A zero rating indicated no
relationship between the stressor and areported injury; “1" indicated a 25% relationship; “2" meant
as 25-50% relationship; “ 3" a50-75% relationship and “4" a75-100% relationship between exposure
to astressor and aninjury. (Tr. 5150-51). The Secretary, in her brief, describes the methodology
applied by Dr. DeHart asfollows:

Once Dr. DeHart identified the number of injuries that met the criteria
that had been established - that is, musculoskeletal injuries that resulted
in some kind of limitation or lost work time, than a calculation was made
to determine what the rate of injury was for that particular work activity
or task. (Tr.5212). Since the period of review of the medical records
was 1989 to August 1993, atime period of 4.66 years was used in the
calculation. (Tr. 5198). The next step in the incidence rates calculation
was to multiply the time period reviewed by the number of employees
assigned to a particular job task. That result was then divided by the
number of injuries/ilinesses that were found which determined the rate
of injury per year that individuals in those job tasks were being exposed
to. The amount found was then multiplied by one hundred in order

to ascertain the rate per one hundred employees per year. (Tr. 5197).
The time period of 4.66 years was used consistently for all incident rate
calculations. The numbers of employees varied with each job. The
number of injuries would also vary by job task. (Tr. 5198, C-972).

This analysis was performed for each of the job tasks. (Tr. 5217)
Secretary’s brief p. 21, footnote excluded)

Having determined an “incident rate” of injury within Respondent’s plant of each relevant job task,

Dr. DeHart performed acomparison between that rate (musculoskeletal injury rate) with theincident

%The letter “ X” indicated that the employee, immediately returned to work, “Y” was used to indicate
that the employee immediately returned to work with some restriction and “ Z” signified lost work time.
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rates experienced by the tire industry in general as reported by the Bureau of Labor Statistics (Tr.
5216). DeHart described this comparative analysis methodology as a “relative risk” approach (Tr.
5160-70). Complainant describes the “relative risk” approach as follows:

Relative risk, also know asratio analysis, is a mathematical calculation

and common approach for comparing data which is generally accepted
within the field of occupational medicine. (Tr. 5141, 5225-26). There

are recognized techniques which would be present in any basic biostatistics
book, more commonly in epidemiological textbooks, and in many
occupational medicine textbooks. (Tr. 5143). Calculating the relative

risk determines whether or not the incident rate is higher for the population
group being studied as compared to another standard.

The reliability of arelative risk ratio, such as was used here, is based on
datathat is used to determine the incident rate. The reliability of the
association increases as the calculation exceeds 1 in terms of the risk ratio.
Asthe relative risk ratio exceeds 1, an association between the

causative agent and the injury, here the musculoskeletal injuries and

the ergonomic stressors present in the job task, is established. (Tr.5274).

A confidence interval is a method of providing some statistical assessment

of the data. It isaway to assign some degree of confidence in the comparison
of the data between the two data sets. Inthis case, application of a confidence
interval was not appropriate because the data set were not the same since the
Department of Labor figures include all injuries and ilinesses and the Dayton
Tire data includes only those injuries that are classified as musculoskeletal.

(Tr. 5277-78). Inthisinstance, the degree of confidence for the overall
population increases as the pattern of injuries build across the group being
studied. (Tr. 5161). (Complainant’s Brief pages 22,23).

The Secretary asserts that the methodology utilized by Dr. DeHart is “accepted in hisfield”
(Secretary’'s brief pg. 23) and, therefor, his findings are reliable. Despite the urging of this
Administrative Law Judge that the parties should discuss expert testimony in light of the Daubert |
decision, supra, the Secretary declined to provide that analysis. It is apparent that the Secretary is
relying upon the “general acceptance” test Frye v. United Sates, supra., to support the proferred
expert testimony of Dr. DeHart, (Secretary’s brief pgs. 17-23).

Respondent on the other hand, provided a detailed attack upon Dr. DeHart’ s testimony in
relation to Daubert |. First, Respondent asserts that Dr. DeHart’s findings were generated

specifically for thislitigation and were not validated by any objective, independent analysis or source
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see Daubert | at 1317-19. Second, athough the so called relative risk analysis does not appear to
be agenerally accepted methodology for establishing causation see Tr. 5438-40, 5433-35, 5439-40,
the most that can be expected from Dr. DeHart’ swork isthat it is hypothesis generating rather than
hypothesisproving Tr. 6760 (Respondent’ sbrief pg. 22). Thus, argues Respondent, DeHart’ s study
proves nothing about the alleged relationship between stressors and injuries at Respondent’s plant.
Third, DeHart’ swork is subject to “ecological fallacy” because crucia individualized data was not
collected (Tr. 5436-38). Respondent explains this falacy as follows:

“[DeHart] studied a population in the aggregate and made no
effort to eliminate or account for confounding factorsthat might have
affected risk or the development of injury. Ex. 2 at 5428-29.
Confounding factors contribute to “bias,” or inaccuracy (Ex. 2 at
5446) in an epidemiological study. Ex. 2 at 5450-51.

For example, some of the non-ergonomic factors that can
contributeto aninjury that appearsat first to be ergonomically-related
are gender, age, obesity, psychosocial factors, height, strength, other
physical conditioning, heredity, arthritis, bursitis, pregnancy, gout,
diabetes and prior injuries. Ex. 2 at 5410-12. Dr. DeHart did not
control for any of these factorsin hisstudy. Ex. 2 at 5412.

Another type of confounding factor is off-the-job activities
that might contribute to an injury that appears at first to be job-
related. Some of these are sports, hobbies, housework and yard work.
Ex. 2 at 5412. Dr. DeHart was not able to account for these factors
in his analysis of apparently job related injuries at Dayton. Ex. 2 at
5412-13." (Respondent’s brief pg. 22-23)

Because Dr. DeHart failed to account for confounding factors, his study and conclusions do
nothing more than raise a “red flag” that injuries may be work related (Tr. 5892-94). Moreover,
DeHart assumed that all injuries reported by Respondent’ s employees were job related (Tr. 5494).
Respondent also arguesthat Dr. DeHart’s comparison of his findings with a study published by the
Bureau of Labor Statistics is meaningless because “the time frames for the two data sets were
different; the types of injuries represented in the two data sets were different and even the types of
jobs encompassed within the two data setswere different (Tr. 5569-70) (Respondent’ sbrief pg. 24).
Dr. DeHart acknowledged that the comparison was the equivalent of comparing apples to a fruit
basket without knowing whether any apples are in the basket (Tr. 5577).

Respondent also attacks the reliability of the information contained in the records reviewed
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by Dr. DeHart which forms the basis for his conclusions. Respondent points to the following
“admissions’ by Dr. DeHart:
D The medical records were incomplete. (Tr. 5390)

2 The records did not contain, among other things, complete
medical histories. (Tr. 5390)

(€)) The records lacked information relating to the
employee's personal characteristics. (Tr. 5390)

4 The records lacked information relating to any
physical examination of the employee. (Tr. 5390)

5) Therecordslacked information relating to the onset of
symptoms reported in the records. (Tr. 5390)

(6) The individua records did not provide sufficient
information that, if Dr. DeHart had been the treating
physician, he would have felt comfortable making a
diagnosis. (Tr. 5390)

@) Therecordsdid not provide the information necessary
to determine whether an employee’s reported injury
was ergonomically related. (Tr. 5391)

(8) Dr. DeHart accepted the information in the medical
records at face value, and never attempted to
independently confirm the information contained in
any medical record. (Tr. 5391)

9 The information contained in the medical recordswas
inadequate with reference to history of, or occurrence
of, injuries. (Tr. 5391-93)

(10)  With respect to the vast mgjority of the medical
recordsreviewed, Dr. DeHart wasunableto determine
even whether the reported injury wasjob related. (Tr.
5395-96)

(11)  With respect to the majority of records, Dr. DeHart

was unable to determine the degree to which
biomechanical, job-related factors contributed to a
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govern injury, and the degree to which any other
factors contributed to that injury. (Tr. 5396)

(12) The information in the medical records was so
incomplete that Dr. DeHart could not rule out
preexisting conditions as the cause of the reported
injury. (Tr. 5396)

(13) The information in the medical records was so
incomplete the Dr. DeHart could not rule out prior
injury as the cause of the reported injury. (Tr. 5396)

(14) The information in the medical records was so
incomplete that Dr. DeHart could not rule out non-
occupational factors as the cause of the reported
injury. (Tr. 5396)

(15) The medical records did not provide sufficient
information to allow a full medical assessment and
diagnosis, which is necessary to assess the
“ergonomic-relatedness’ of an employee medica
complaint. (Tr. 5399-5400)

(16) For themagjority of the medical complaintsreflected in
the records, Dr. DeHart was simply unable to
determine the etiology, or cause, of the complaint.
(Tr. 5455-56) (Respondent’s brief pgs. 25-26)

Thus, argues Respondent, the records reviewed by Dr. DeHart lack sufficient detail to rule out
preexisting conditions, prior injuries or other non-occupational factors that may have caused the
malady described by each of Respondent’ s employees.

Respondent citesCasey v. Ohio Medical Products 877 F. Supp. 1380 (1995); Viterbo v. Dow
Chemical Co. 826 F.2d 420 (1987) andCarroll v. Litton Systems, Inc. 1990 U.S. Dist. LEX1S 16833
(W.D.N.C. 1990) for the proposition that incomplete medical records, as in this case, are an
insufficient basis for establishing causation.

The second expert witness called by the Secretary, Lawrence Shulze, holds a Ph. D from
Texas A&M University in Industrial Engineering. He aso has an extensive background, both
educational and work experience, in the field of ergonomics. As previoudly stated, the Secretary
offered the testimony of Dr. Shulze to verify ergonomic stressors identified at Respondent’s
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workplace and injuriesthat arelikely to be sustained by employees exposed to those stressors. Shulze
also suggested equipment and procedures for abating the violations alleged by the Secretary.

Dr. Shulze utilized the “observational method” to identify ergonomic stressors to which
Respondent’ semployeeswere exposed. Aswith Dr. DeHart, thework performed by Dr. Shulze was
a the request of the Secretary for this litigation. Essentially, the observational method involves
observing thework processesat Respondent’ s plant and the manner inwhich employeesperformtheir
tasks. The Secretary describes the work performed by Dr. Shulze in this case as follows:

During his plant entry, he observed and videotaped each job;
determined what tools were used; measured forces, noise, weights,
heights and distances; and documented the tasks with photographs.
(Tr. 1460, 1465). Dr. Schulze completed hisanalysis by analyzing the
video footage and the data he had collected of each job task. With
this information, he created an operation process chart to determine
what percentage of time the employees spent in their activities,
identified risk factors and ergonomic problem areas, made abatement
recommendations, and then formulated awritten report. (Tr. 1460).
(Secretary’s brief pg. 11)

The Secretary asserts that the methodology utilized by Dr. Schulze is “ widely used and generaly
accepted within the field of ergonomics’ (Secretary’s brief pg. 12). It appearsthat the Secretary is
relying upon the educational background and work experience of Dr. Schulze aswell asthe “generd
acceptance” of the observational method to establish the reliability of his testimony.

Respondent onthe other hand, strenuoudly arguesthat the“observational method” is nothing
more than the personal opinions of an individual based upon observance of an event. Respondent
cites O’ Connor v. Commonwealth Edison Co. 13 F.3d 1090, 1106-07 (7th Cir.) Cert. denied 114
S.Ct. 2711(1994) for the proposition that personal observation is not a proper basis for expert
scientific testimony. Indeed, in this case three individuals observed the same work activities either
in person (Schulze) or by video (Besser and DeHart) and, according to Respondent, the testimony
of these individuals regarding their observations is remarkable because of their dissmilarities. Inits
brief, Respondent lists seventeen pages of “dissimilarities’ in the testimony of Schulze, DeHart and
Besser based upon their perception of the work activities. (Appendix B of Respondent’s brief).
Respondent arguesthat Dr. Schulze engaged in acasual visual inspection of the work areas because

it was “least intrusive” and seeksto legitimize the procedure by characterizing it asthe observational
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method. Moreover, according to Respondent, the personal observations of Dr. Schulze cannot be
established as accurate or reliable asrequired under Rule 702 FRE or Daubert | supra (Respondent’s
Reply Brief pgs. 8-9).

The first step in the analysis is to determine whether the testimony offered by DeHart and
Schulze constitutes scientific testimony within the meaning of Rule 702 FRE as alleged by
Complainant. The substance of the proferred expert testimony is that ergonomic stressors® exist in
Respondent’s plant (Schulze) and those stressors are causing or likely to cause employee injuries
(DeHart). Both witnesses assert that their testimony relates to a scientific endeavor known as
ergonomics. Ergonomics was defined by Dr. Schulze as:

“the evaluation, design and/or redesign of facilities, work stations,
work areas, job tasks, to accommodate thework to theworker, rather
than having the worker have to accommodate to the work
environment, the work station, toolsin the work area” (Tr. 1398).%

According to Schulze the study of occupational related diseases has been a documented
concept “from Ramazzini in the 1700's” (Tr. 1399).% Both witnesses agree that ergonomics is a
science. Since the weight of the evidence in the record supports the conclusion that ergonomicsiis
a science and there is no evidence to the contrary, the proferred testimony of Schulze and DeHart

satisfy the requirement of Rule 702 for expert opinions of a scientific nature.

%« Ergonomic stressor” was defined by Schulze as“ astress, force or load to bodly, that has an impact
on the job task that’s being performed.” (Tr. 1400).

#schulze testified that ergonomics is a subspeciality in the field of industrial engineering. He was
unaware of any university which offers a degree in ergonomics (Tr. 1402-03).

*Bernardino Ramazzini isknown asthe father of occupation medicine. Inthe prefaceto hisbook “ De
Morbus Artificum” (About the diseases of workers) (1721) Ramazzini wrote :

“...Manifold is the harvest of diseases reaped by certain workers from the
crafts and trades that they pursue; al the profit they get isinjury to causes.
Thefirsthand most potent is the harmful character of the materials that they
handle, noxious vapors and very fine particles, inimical to human beings,
including specific diseases. Asthe second causel assign certainviolent and
irregular motions and unnatural postures of the body, by reason of which
the natural structure of the living machine is so impaired that serious
diseases gradually develop therefrom...” (Emphasis added) Industrial
Environment - Its Evaluation and Control NIOSH.
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Asnoted previoudy, the Tenth Circuit Court of Appeals hastaken the position that Daubert
I, supra, applies only to novel scientific testimony. Compton v. Subaru of America, supra. Thus,
the second step in the analysisisto determine whether the testimony offered by Schulze and DeHart
is “novel.” The concept of “ergonomics’ is not new; however, it is a new phenomenon in the
enforcement scheme of the Occupational Safety and Health Act. There is no standard governing
employee exposure to ergonomic stressors and only one Review Commission case relating to alleged
genera duty clause violations for employee exposure to ergonomic stressors, Pepperidge Farm,
supra. Moreover, no cases have been found which discussthe likely injuriesto be sustained by long
periodsof standing, elevated and extended reaches, awkward postures, torso flexions, frequent lifting,
twisting, static posture and the myriad other ergonomic stressors contained in the citation issued to
Respondent. There can be no doubt that these issues are clearly “novel” to the enforcement of
occupational safety and health under the Act.

Since the proferred testimony of Schulze and DeHart directly relate to the novel issuesraised
by Complainant’s citation, the analysis of their expert testimony must be made in accordance with
Daubert | supra; see Compton supra. As noted above, the methodology utilized by an expert
witness must be analyzed to determine the “reliability” of the opinion expressed by the expert.
Evidentiary reliability, according to the Supreme Court, means trustworthiness. In a case involving
scientific evidence, “evidentiary reliability will be based uponscientific validity” Daubert | footnote
9 at 2795 (Emphasisin original). Thereis a distinction between scientific validity, which refersto
the ability of ascientific test to measure what it purportsto measure, and scientific reliability, which
refers to the ability of a scientific test to obtain consistent results see Black, A Unified Theory of
Sientific Evidence 56 Ford. L. Rev. 595, 599 (1988), referenced by Daubert | id. Thus, the issue
isnot what conclusion was reached by the expert but howthe conclusion wasreached. Accordingly,
the“general observations’ offered by the Supreme Court, supra, must be applied to test the scientific
methodologies utilized by Schulze and DeHart.

First, are the “observational method” (Schulze) and the “relative risk” method (DeHart)
testable and has either method been tested specifically as applied to this case? Notwithstanding the
self-serving statements of both witnesses that the techniques which they used produce accurate

results, there is nothing in this record to verify that the techniques are “testable” or that they have
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been “tested” for purposes of thislitigation; that is, it has not been established that the techniquesare
scientifically valid by measuring what they purport to measure in this case. Moreover, there is
insufficient evidence to support the conclusion that the methodologies are scientifically reliable; that
is, that the tests, if applied by other qualified scientists, will obtain consistent results. Second, there
isno evidenceinthisrecord that either technique has been subjected to peer review and/or publication
for purposes of establishing that the alleged “ergonomic stressors’ alleged by the Secretary are, in
fact, “stressors’ or, whether and under what conditions said stressorsare likely to causeinjury. Third,
both Schulze and DeHart testified that they did not calculate an “error rate” for their conclusionsor,
indeed, that it ispossible to calculate an error rate. Thus, thereisno way to calculate the probability
that some or all of their conclusions may be inaccurate other than to accept, without question, that
what they have to say istotally accurate.

Fourth, both witnesses maintain that the techniques which they utilized are “generaly
accepted” within their respective scientific community. Dr. Schulze insists that the “observational
method” which he employed is generally accepted within the ergonomic community for identifying
stressors. The Courts however, have been unwilling to accept the observational method, without
anything more, asareliable method for establishing scientificfact. See: Deimer v. Cincinnati Subzero
Products, Inc., 58 F.3d 341 (7th Cir. 1994); O’ Connor v. Commonweal th Edison Co., 13 F.3d 1090
Cert. Denied 114 S.Ct. At 27 (1994); Wintz v. Northrop Corp. et al 1995 WL 758 114 (ND 1l1.).
Thus, general acceptance of the observational method “ipse dixit” is not a sufficient basis for
establishing scientific fact in this case.

With respect to the“relativerisk” method, Dr. DeHart conceded that hisevaluation has major
flaws:

JUDGE YETMAN: Doctor, of what value is your study?

Without trying

to diminish your work here, but | have to put thisin some sort of context. Of what

value are your findings in terms of determining whether there are specific violations

at the Dayton Tire plant?

THE WITNESS: What we have attempted to show is the number of work-

related injuries per category, and we have used as a comparison base the overall tire
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industry experience. There are two mgjor flaws, one of which has been pointed out,

that we do not have a comparison with the direct job.

The second magjor flaw isthat we are comparing datathat includes all illnessesand all

injuries to just those related to musculoskeletal injuries. What it should provide,

though, is some indication of the degree of injury that is occurring in the plant.

JUDGE YETMAN: Okay. Getting back to my understanding of what value your

information [is] to me or, indeed, to the Respondent, it isto present ared flag to the

Respondent that something may bewrong withthesevariouswork activitiesthat must

be looked at.

THE WITNESS: Asyou indicated yesterday.

JUDGE YETMAN: You agree with that?

THE WITNESS: Yes. (Tr.5578-79)

Thus, with at least two “ mgor flaws’ in the methodology utilized by DeHart, it cannot be
reasonably argued that an acknowledged flawed analysis is “generally accepted” within the field of
occupational medicine. Moreover, Dr. DeHart’ sagreement that hisstudy providesnothing morethan
a‘“red flag” that “something may be wrong” with the work activities cited by the Secretary is an
insufficient basisto conclude that injury causing hazards exist at Respondent’ sworksite. As stated
by the Supreme Court, “[c]onjectures that are probably wrong are of little use...in the project of
reaching a quick, final and binding legal judgment...” Daubert | supra at 2800. For these reasons
it is concluded that neither the observational method nor the relative risk method, as applied in this
case, are generally accepted scientific methodologies. Moreover, based upon the demeanor of both
witnesses at trial, the admonition of the Ninth Circuit in Daubert Il supra at 1317 that “testimony
proferred by an expert [that] is based directly on legitimate, preexisting research unrelated to the
litigation provides the most persuasive basis for concluding that the opinions he expresses were
derived by the scientific method” is particularly applicable here. Neither witness presented any
independent corroborating evidence of any nature to support their conclusions.

For theforegoing reasonsit is concluded that the methodologies utilized by Drs. Schulzeand
DeHart fail to meet the minimal requirements for evidentiary reliability when tested in accordance

with Daubert |. Thus, any evidence offered with respect to the conclusions reached by the witnesses
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based upon those methodologies is inadmissable pursuant to Rule 702 FRE. Accordingly, that
testimony is stricken from the record.*® This is not to say, however, that the testimony of those
individuals that is not specific to this case but is based upon their general professional knowledge in
their respective fields is not admissible. To the contrary the general description of matters relating
to the fields of ergonomics and occupational medicine is admissible and reliable.®
STIPULATIONS
On September 28, 1995, the parties submitted the following joint stipulations:

1. As aresult of an OSHA inspection, Respondent Dayton Tire
was issued a citation under Section 5(a)(1) of the
Occupational Safety and Health Act aleging ergonomic
hazards at its worksite located at 2500 South Council Road,
Oklahoma City, Oklahoma.

2. The total penaty proposed by the Secretary of Labor as a
result of the aleged violations contained in the ergonomic
citation is $5,000.00.

3. Jurisdiction of this proceeding is conferred upon the
Occupational Safety and Health Review Commission.

4, Dayton Tire is an employer engaged in a business affecting
commerce within the meaning of Section 3(5) of the
Occupational Safety and Health Act of 1970, 29 U.S.C.
8 652(5).

5. None of the ergonomic hazards identified in the citation is
likely to cause death.

6. Compliance officers Carlos Reynolds and Faye Kearney did
not measure the muscular force exerted by Dayton Tire
employees at any time during their visit to the Dayton Tire
facility.

7. Compliance officers Carlos Reynolds and Faye Kearney did

#Since the Secretary failed to establish by a preponderance of the evidence that Respondent violated
section 5(a)(1) of the Act, it is not necessary to provide a Daubert analysis of Dr. Hadler’ s testimony.

*t isrecognized that thisruling isa serious, and as seeninfra, afatal blow to the Secretary’ scase and
will, mogt likely, formthe basis for an appeal if the Secretary isso inclined. For that reason and in fulfillment
of my role as afact finder and in order to provide a complete record, an analysis of the testimony of Drs.
DeHart and Schulze derived from the application of their respective scientific methodologies will be contained
in footnotes accompanying the analysis of each alleged violation, infra.
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10.

11.

12.

13.

14.

15.

16.
17.

18.

not measurethetorso flexion of Dayton Tireemployeesat any
time during their visit to the Dayton Tire facility.

Compliance officers Carlos Reynolds and Faye Kearney did
not calculate the ulnar deviation of Dayton Tire employees at
any time during their visit to the Dayton Tire facility.

Compliance officers Carlos Reynolds and Faye Kearney did
not calculate the wrist flexion or extension of Dayton Tire
employees at any time during their visit to the Dayton Tire
facility.

Compliance officers Carlos Reynolds and Faye Kearney did
not calculate the shoulder flexion or abduction of Dayton Tire
employees at any time during their visit to the Dayton Tire
facility.

Compliance officers Carlos Reynolds and Faye Kearney did
not calculate the forearm pronation or supination of Dayton
Tire employees at any time during their visit to the Dayton
Tire facility.

Compliance officers Carlos Reynolds and Faye Kearney did
not measure the force used in “forceful finger exertions’ by
Dayton Tire employees at any time during their visit to the
Dayton Tire facility.

Compliance officers Carlos Reynolds and Faye Kearney did
not measure the “increased compressive force” exerted by
Dayton Tire employees at any time during their visit to the
Dayton Tire facility.

Compliance officers Carlos Reynolds and Faye Kearney did
not calculate the “static posture times’ of Dayton Tire
employees at any time during their visit to the Dayton Tire
facility.

At thetimethe Secretary issued the Citation in thiscase, there
were no incidents of heat stroke documented in Dayton's
OSHA 200 logs for the year 1993.

Mr. Besser has never visited the Dayton Tire facility.

Compliance officers Faye Kearney and Carlos Reynolds did
not videotape employeesin the cited jobs for a full eight hour
shift.

The wet bulb globe thermometer used by the compliance
officers to measure heat stress conditions was overdue for
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calibration at the time of the measurements.

19.  The compliance officers did not place their wet bulb
globe thermometer on a tripod while taking
measurements.

DISCUSSION

In the Pepperidge Farm case, supra, the Review Commission considered the application of

8 5(a)(1) to alleged ergonomic violations for the first time. In addition to multiple recordkeeping
violations, Pepperidge was cited under the general duty clause for exposing its employees to both
lifting and repetitive motion hazards.*® The Commission analyzed each of these allegations under
well-established principles of § 5(a)(1) doctrine. A general duty clause violation exists where the
Secretary has established that: (1) a condition or activity in the employer’s workplace presents a
hazard to employees, (2) the cited employer or the employer’ s industry recognizes that hazard, (3)
the hazard is causing or likely to cause death or serious physical harm, and (4) feasible means exist
to eliminate or materially reduce the hazard. General Dynamics Land Systems Div., Inc., 15 BNA
OSHC 1275, 1280, 1991-93 CCH OSHD 1] 29,467 (No. 83-1293, 1991), aff'd without published
opinion, 985 F.2d 560 (6th Cir. 1993).

|. Existence of a Hazard

According to the Commission, the first prong of a 8 5(a)(1) analysis ! the existence of a
hazard ! turns on two factors. actual or potential physical harm, and a sufficient causal connection
between that harm and the workplace. Pepperidge Farmat 2014. Here, the Secretary contendsthat
Dayton employees suffered from a significant number of injuries, all of which she claims can be
considered cumulative traumadisorders and can be attributed to work activities at the Dayton plant.
Having submitted only three employee medical records into evidence, the Secretary bases her
allegations of injury largely upon the testimony of the thirty-one Dayton employees called as
witnesses at the hearing to testify as to the thirteen instances of violation remaining in issue, as well

asDr. DeHart’ s analysis of over 300 employee medical records covering the period from 1989 and

* |nPepperidge Farm, thelifting tasks and repetitive motion tasks performed by plant employeeswere
cited under separate citation items. Here, however, the Secretary includes lifting among the numerous work
activitieslisted under each instance of the one violation at issue here, linking all such tasksto the development
of cumulative trauma disorders.
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1993.% The Secretary also reliesupon nine accident analysisfilesand fourteen workerscompensation
records to document employee injury.*” In addition to these sources, the testimony of the four
Dayton plant doctorswho treated employees at the onsite clinic during the period in question, aswell
as Dayton's OSHA 200 logs, are equally relevant. As discussed supra, in terms of causation, the
Secretary has indicated that her case rests largely on the shoulders of Dr. DeHart, but to the extent
that his testimony is relevant to proving potential harm, also relies upon Dr. Schulze.

Although Dayton indicates in its post-hearing brief that medical records would be the “best
evidence” of the employees’ medical conditions, the company does not dispute that the employee
injuries alleged by the Secretary actually occurred (Dayton’'s Post-Hearing Brief at 17). However,
Dayton strongly contests the Secretary’s claim that any of the injuries sustained by plant employees
were caused by the work activities alleged in the citation to be stressors. Like Pepperidge Farm,
Dayton also argues that the Secretary has failed to define the alleged hazard in away that “apprises
the employer of its obligations, and identifies conditions or practices over which the employer can
reasonably be expected to exercise control.” Pelron Corp., 12 BNA OSHC 1833, 1835, 1986-87
CCH OSHD 127,605 (No. 82-388, 1986). Citingto Kastalon, Inc., 12 BNA OSHC 1928, 1986-87
CCH OSHD 127,643 (No. 79-3561, 1986) (“Kastalon”), Dayton claimsthat the Secretary has been
unable to establish the point at which each work activity presents a hazard to employees.

These arguments, aswell asthose raised by the Secretary, are considered in detail below with
regard to each instance of violation.

Instance A ! Belt Loaders

Thefollowing prefatory language applicableto all of the alleged instances of violation appears
above the first instance of violation:
Section 5(a)(1) of the Occupationa Safety and Health Act of 1970:

% Of the three medical records in evidence, only two are admitted for the substantive information
contained therein (Exhibits C-173 & C-241). The medical record for employee Randy Burch was admitted
only to serve as an example of the forms used by the plant doctors (Tr. 4567-71; Exhibit C-29).

3" An accident analysis form was completed by an employee’ s immediate supervisor whenever there
was a report of injury (Tr. 6438-40, 6448). The form, copies of which were circulated throughout the
respective department’s management, was developed by Dayton's safety department as a way to gather
information regarding injuries at the plant (Tr. 6439-41).
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The employer did not furnish employment and a place of employment

which were free from recognized hazards that were causing or likely

to cause death or serious physical harm to employees in that

employees were exposed to an increased risk of developing

Cumulative Trauma Disorders from tasks that they were performing

and engineering and administrative controls were not implemented.
Under Instance A, the citation states in relevant part:

A) Department #112 - Compounding and Mixing; belt loader(s)
loading a feed belt and monitoring Banbury control panel were
exposed to cumulativetraumadisordersinvolving ergonomic stressors
such as frequent lifting, elevated and extended reaches, and long
periods of standing.

Two employeestestified in connection with thisinstance: Sang Van Nguyen (Tr. 4266-4318);
and Michael Keith Willard (Tr. 4319-43). Belt loadersare primarily responsible for loading specified
amounts of natural and synthetic rubber, pigment, and scrap rubber, known as “TMA”, onto a
conveyor belt which leads into a mixer (Tr. 4271, 4277-78, 4309, 4327, 4339-40; Exhibit C-962,
Segment starts 00:00:12).*® Tools used by a belt loader include a knife used to cut various materials
and alarge hook used to carry materials to the conveyor belt (Tr. 4271-73, 4278-79, 4307, 4322,
4327). Insome cases, acutting machine with alarge descending blade is used to cut bales of rubber
(Tr. 4272, 4305-06). Once the conveyor belt isloaded, the belt loader uses acomputer to verify the
weight of the materials, collectively known as a “batch”, and the materials are then processed into
dab stock rubber (Tr. 4306-07, 4325, 4340). Anywherefrom 100 to 150 batches are run per 8-hour
shift (Tr. 4272-73, 4286-87, 4334-35). Other duties performed by belt loaders include cleaning up
around their work areaand performing “remills’, which involvesrunning certain stocks of slab rubber
through the machine a second time (Tr. 4340-43).

According to Mr. Willard, 90% of the belt loader job islifting and loading stock (Tr. 4343).
The belt loader lifts bales of rubber weighing approximately 75 pounds from a pallet onto the

% | n referencing the relevant portions of the Secretary’ s videotape depicting the various jobs at issue
here, it is clear that the videotape provides only a sample of the job duties performed by an employee over the
course of an 8-hour shift. Indeed, these brief videotaped segments do not depict all of the activities which an
employee might engage in during an average workday. For example, Mr. Nguyen testified that the video does
not depict the belt loader loading TMA onto the conveyor belt (Tr. 4308).
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conveyor belt and each batch requires between eight to twelve bales (Tr. 4270-72, 4282, 4323-24,
4334-35). Although alifting device known asa“strong arm” isavailable to assist with thistask, both
employeewitnessesindicated that thedevicefrequently malfunctions(Tr. 4273, 4276, 4328-29, 4332,
4338-39). Asaresult, Mr. Willard rarely uses the strong arm to lift rubber bales (Tr. 4332). In
addition, the strong arm is only capable of lifting 120 pounds; thus, when the bales of rubber stick
together, asthey often do on hot days, their combined weight exceeds the capacity of the strong arm
(Tr.4274-75, 4280). Onsuchoccasions, Mr. Nguyenindicated that he would locate someoneto help
him lift the rubber onto the belt (Tr. 4275-76). Mr. Willard testified, however, that he worked by
himself approximately 75% of the time (Tr. 4325-26). Additional materials lifted by belt loaders
include the TMA, which rangesin weight from five to as much as fifty pounds if it sticks together,
and bags of pigment, which weigh anywhere between five ouncesto fifty pounds (Tr. 4278-79, 4309,
4340). For each batch of rubber produced, the belt loader must reach up over his head to operate
the computer control panel (Tr. 4286, 4303). Belt loaders must also reach to remove the bales of
rubber from stacks piled as high as four to five feet (Tr. 4282-84, 4331). All of the belt loader’s
duties are performed while standing on a concrete floor, but in between batches there might be an
opportunity to sit down for afew seconds (Tr. 4280-81, 4333).

Mr. Nguyen, who worked as a belt loader for an unspecified period of timein 1993, testified
that in June of that year, he reported to his supervisor that he was experiencing a tingling in his left
arm (Tr. 4289-91).* Over the course of several days, he was seen by a doctor at Dayton’s onsite
clinic and referred to an offsite physician, both of whom prescribed medication to relieve his
symptoms. He was also assigned to light duty work (Tr. 4290-93). Still experiencing pain, Mr.
Nguyen visited his personal physician and was ultimately diagnosed with carpal tunnel syndrome (Tr.

* Though relevant to the issue of exposurein view of the “cumulative’ nature of the hazard alleged,
the Secretary failed to elicit testimony from many of the employeeswho testified at the hearing establishing the
length of time which they were employed in acited job. For instance, it isnot clear from the record how long
Mr. Nguyen was employed as a belt loader. In addition, it is not evident whether he was employed in this
position during the period alleged by the Secretary in her amended complaint (Tr. 6556). However, for this
particular instance as well as those discussed infra, there is no evidence to suggest that the duties performed
by the employee witnesses were any different from those performed by employees working in the same jobs
during the period in question (Tr. 4903). Thus, thefact that some of the employee withesses may not have been
employed in a cited job during the alleged period does not preclude consideration of their testimony here.
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4293-94, 4311-12). He subsequently underwent surgery which apparently relieved thetingling in his
fingers, but hiswrist and arm remained painful (Tr. 4295-96).

Mr. Willard testified that while working as a tire builder in 1989 at the Dayton plant, he
developed bursitisin his right shoulder (Tr. 4336-37, 4341). In his four years as a belt loader, he
indicated that he had “no problems” with his shoulder, but sometimes felt pain or discomfort which
he never reported to his supervisor (Tr. 4328, 4336).%°

Because the citation mirrorshisreport, Besser identified frequent lifts, elevated and extended
reaches, and long periods of standing, as the ergonomic stressors associated with the belt loader job
(Tr. 6044-45; Exhibit R-5586 at 8). However, he found that the primary stressors of thisjob are
those associated with the lifting of rubber bales (Tr. 6044). Using the formula found in the 1981
version of the NIOSH lifting guidelines, Besser determined that the load of this lift exceeds the
calculated action limit and isconsistent with the development of low back injury (Tr. 6044-45; Exhibit
R-5586 at 10). He indicated, however, that the frequency component of his lifting analysis was
omitted because he could not determine fromthe information Kearney provided to him how oftenthe
belt loaders performed thislift manually versus mechanically with the strong arm (Tr. 5838-40, 6043,
6249-50; Exhibit R-5586 at 9). “

“°According to Dr. Schulze, the primary ergonomic stressor associated with the belt loader job isthe
lifting of rubber bales, an activity which he claims is hazardous because it is frequent and asymmetrical (Tr.
1531-32, 1535-36, 1541-43, 1550-51, 1566, 3260, 3274; Exhibit C-628). Using the formula found in the
1991 version of the NIOSH lifting guidelines, he specifically concluded that manually lifting 75-pound bales
of rubber at arate of approximately five times per minute exceeded the calculated weight limit recommended
by NIOSH for alift of this nature (Tr. 1531-32, 1535, 1541-49, 2582, 3250; Exhibit C-628 at 94-97). Dr.
Schulze calculated afrequency rate of fivelifts per minute by observing four to six belt loaders during hisvisits
to the Dayton plant (Tr. 1544-49). Dr. Schulze testified that any belt loader performing a manual lift in this
manner increases hisrisk of developing back pain and/or injury (Tr. 1534-37. 1541, 1557-58, 1566-67, 2528,
3208-09. Dr. Schulze concluded that belt loaders who use the strong arm to lift rubber bales are also exposed
to the risk of injury, but to alesser extent than those performing a manual lift (Tr. 1538, 1555-56, 3252).
Although histestimony suggeststhat he believes elevated and extended reaches are also stressors associated
withthisjob, Dr. Schulze sreport does not explicity identify such reachesor long periods of standing, assuch
(Tr. 1537, 1559-60, 3253-54, 3258-59, 3261-64, 3275; Exhibit C-628). He admitted, however, that neither
activity is likely to result in injury (Tr. 1561-62, 3277).

“Dr. DeHart and his team concluded that as a group, belt loaders suffered a total of 25
musculoskeletal injuries from 1989 to 1993 (Tr. 5309-10). According to a data entry form for one
(continued...)
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None of the plant doctors testified as to any specific injuries suffered by belt loaders. Dr.
Parrish mentioned the job only to note that Dayton has twice reduced the size of the rubber bales,
from 250 pounds down to the current weight of 70 to 75 pounds, in order to address the difficulty
some employees were having in lifting them (Tr. 4856-58).

As evidence of actual injury, the Secretary relies upon Mr. Nguyen's testimony that he was
diagnosed with carpal tunnel syndrome(Tr. 4293-94, 4311-12; Secretary’ sBrief at 43-44). Although
| found Mr. Nguyen to be acredible witness, without underlying documentationto support hisclaims,
it isimpossible to determine whether an accurate diagnosis was made such that his injury may be
properly considered as proof of harmin the context alleged here. Asindicated supra, carpal tunnel
syndrome is defined as “impaired conductivity” or aslowing of the wrist’s median nerve (Tr. 6764;
Exhibit R-5696). This impairment can be reliably measured through the use of electrodiagnostic
testing, which monitorsthetimeit takesfor electrical activity, administered as shocks, to travel along
the median nerve (Tr. 6764-65). Indeed, in the Pepperidge Farm case, the Commission based its
finding of actual injury largely upon the results of such testing and the associated treatments, al of
which was well-documented in the employee medical records in evidence there.*?

Here, Mr. Nguyen's condition does not appear in Dayton’s OSHA 200 log for 1993 or any
of the few medical records, accident analysisfiles, or workers compensation records submitted into
evidence. He did testify, however, that he was sent to adoctor “to test the nerve and...neurology”;
as he described it, the doctor “tap[ ped] the nerves on my arm so hefind out if got [sic] carpal tunnel”
(Tr. 4290). Whilethissuggeststhat Mr. Nguyenwas, in fact, subjected to electrodiagnostic testing,

particularly where such testing is also known as “nerve conduction” and is typically performed by a

“1(...continued)

of the belt loaders evaluated, the stressors which Dr. DeHart’ s team considered under thisjob were
frequent lifts, elevated/extended reaches, long periods of standing, awkward positions, and forceful
exertions(Tr. 5633; Exhibit R-5680). Based on hiscalculations, Dr. DeHart found an injury incident
rate of 35.7 for the belt loaders which, when compared to the BLS rate of 8.4, resulted in arelative
risk of 4.25 (Tr. 5310-11; Exhibit C-979). Relying upon this data, as well as his review of the job,
he concluded that the ergonomic stressors present in the belt loader position were sufficient to cause
musculoskeletal injury (Tr. 5311).

2 More than half of the 68 Pepperidge Farm employees alleged by the Secretary to have suffered
actual injury were diagnosed with carpa tunnel syndrome. Pepperidge Farm at 2015.
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neurologist, thereisnothing intherecord to confirmthat amedical professional judged Mr. Nguyen's
test results to be abnormal (Tr. 4717, 4720). Accordingly, | am not persuaded, on the basis of his
testimony alone, that this injury can reliably be considered proof of the harm aleged here by the
Secretary.

In examining actual injury, the Commission in Pepperidge Farm not only considered
employee testimony and medical records, but aso relied upon the testimony of the plant’s medical
director, as well as a clinician hired by the Secretary to review employee medical records and
physicaly examine some of the employees. Here, however, the plant doctors provided no testimony
whatsoever regarding specific belt loader injuries.*®

Without proof of actual harm, the Secretary must establish a potential for harm. Such an
inquiry, asthe Commission observed inPepperidge Farmin its discussion of theKastalon case, raises
guestionsasto thelevel of proof required to establish that the potential for harmexists. InKastalon,
the Commission, relying upon the Supreme Court’s decision in Industrial Union Dept. v. American
Petroleum Inst., 448 U.S. 607 (1980) (“Benzene”), noted that the Secretary must present “a body
of reputable scientific thought”, such as epidemiological evidence, in order to establish that a
significant risk of harm exists under the general duty clause.® Pepperidge Farm at 2012-13.
Although the Commission stated inPepperidge Farmthat certainty asto thethreshold level for injury

“Dr. DeHart’s identification of 25 belt loader injuries is highly suspect given his team’s
acknowledged inahility to distinguish between injuries that can be considered musculoskeletal and
those attributable to some type of acute trauma. As such, it would be unreasonable to base any
conclusions regarding actual injury or harm solely on Dr. DeHart’s analysis. Without the medical
records underlying his analysis, it is sSimply not possible to verify whether histeam’ sidentification of
25 belt loader injuriesis valid. Infact, Mr. Nguyen's injury does not even appear in Dr. DeHart’s
final set of injury data (Exhibit C-987).

4 The Commission revisited this issue in Waldon Healthcare Center, 16 BNA OSHC 1052,
1060,1993-95 CCH OSHD 1 30,021 (No. 89-2804, 1993) (“Waldon”), and observed that the holding in the
Benzene case does not require “ that there be a‘ significant risk’ of the hazard coming to fruition, only that if
the hazardous event occur, it would createa’ significant risk’ to employees.” But as Judge John Fryeindicated
in Beverly Enterp., Inc., No. 91-3344, dip op. a 9-10 (November 13, 1995) (“Beverly”), this language
actually refersto the Secretary’ s proof of exposureto ahazard, not to her proof that the hazard actualy exists.
Indeed, in Waldon, the Commission concluded that the Secretary had established the hazard of Hepatitis B
virus (“ HBV”) transmission in the cited facilities and rejected the employer’s contention that the risk of
exposure had to be significant. Waldon at 1059-60.
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has never been held to be aprerequisite to regulation under 8 5(a)(1), it specificaly distinguished the
Pepperidge Farm case from the Kastal on case on the grounds that the former dealt with alegations
of actual injury, while the latter was concerned with potential injury. Pepperidge Farmat 2012-13.
Where, as here, it has not been shown that actual injury occurred, determining the existence of a
hazard hinges upon whether the Secretary is able to quantify such athreshold.

The ergonomic stressors alleged by the Secretary to be associated with this job are frequent
lifting, elevated and extended reaches, and long periods of standing. Thereis no question that all of
these activities are part of abelt loader’ s daily work duties. Indeed, Dayton itself acknowledgesin
itsjob evaluation form for the belt loader position that bending, carrying, lifting, standing, stooping,
and frequent inspection of control panels, are all physical elements of thisjob (Exhibit C-666).*

In and of themselves, however, these activities are not hazardous. AsDr. DeHart conceded,
“work is healthy” and exposure to such activities can actually be beneficial under certain
circumstances (Tr. 5406-07, 5421, 5537). Thus, the Secretary maintains that it is the frequency or
repetition, and in some cases, the force, with which these tasks are executed that transforms them
from seemingly benign movements into ergonomic “stressors’ which can have an adverse affect on
the body, creating the potential for injury (Tr. 1438-39, 6399). Inother words, it isthelength of time
the employee stands, or the height and frequency of the elevated reach, that posesthe alleged hazard.
Assuch, proving the existence of the hazard alleged here requiresthe Secretary to identify with some
certainty the levels of force, frequency, and/or repetition, at which injury becomes a possibility.

With regard to elevated and extended reaches, as well as long periods of standing, none of
the Secretary’s witnesses were able to identify the exact point at which these activities pose the
potential for harm to belt loader employees or indeed, that the activities, without considering other
factors such as age, gender, history of injury, or lifestyle, will causeinjury at all. Thereisnothing on
this record which adequately explains what makes these activities hazardous. It is not enough to
clamthat the belt loader who hasto raise hishandsin order to operate astrong arm will accumulate
lactic acid in his arms, thereby increasing his rate of fatigue, or that standing compresses the disks
between an employee’ s vertebraein the lower back (Tr. 1533-34, 2356-57, 3280). Such statements

> As described in the form, thisis a“ typical job consisting of few operations repeated frequently in
similar sequence.”
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not only fail to associate these activities with specific injuries, but also fail to identify just how long
an employee must stand or hold up his hands before the potential for harm develops.* In hisreport,
Besser admitted that the potential for harm resulting from the belt loader’ s activities cannot actually
be quantified: “It is difficult to determine the absolute number of repetitions, or period of time that
aposture can be maintained or an activity performed, which will cause aninjury.” (Tr. 6164, 6271,
6399; Exhibit R-5586 at 8). Three of the four Dayton plant doctors confirmed that there is simply
no “ magic number” of repetitions or level of force identifying the point at which injury will occur to
anemployee(Tr. 4410, 4546, 4612, 4628-29, 4632-33, 4810, 4824-25). AsDr. Smith-Hornand Dr.
Lundy indicated, an elevated or extended reach can be measured in terms of its length or height, but
neither doctor was able to indicate how far or how high a reach an employee could safely perform
before the potential for injury arises (Tr. 4391-93, 4824-25).*

This weakness in the Secretary’s case is best illustrated by the inability of her witnesses to
provide aconsistent and specific answer to the question: how long may an employee stand before the
onset of potential injury?® When asked what constitutesalong period of standing, Besser’ stestimony

was consistent with hisreport: “I’m not sure there' s any quantifiable time” (Tr. 6070). Among the

“Dr. Schulze conceded that he cannot say how much force or how many repetitions places
an employee at risk of injury (Tr.1533-34, 1537, 1559-62, 2002, 2133-34, 2136, 2140, 2148-49,
2158, 2161, 2176-78, 2619-20, 2657, 3255-56).

“"Three of the Secretary’ switnesses - Besser, Dr. Root, and Dr. DeHart - indicated that studies which
attempt to quantify the level of repetition at which harm developsdo exist (Tr. 4546, 4631-36, 5529-30, 5533-
36, 5587, 5600, 6037, 6045, 6239-40, 6320, 6331-32). However, noneof these studies, whichwerenot clearly
identified, was offered into evidence by the Secretary, nor were they reviewed in sufficient detail by these
witnesses to establish any type of consensus on theissue. In addition, Besser’ s claims are contradicted by his
report which not only acknowledges the difficulty in quantifying this concept, but also fails to apply any of
these alleged principlesto thejobshe evaluated. Similarly, neither Dr. Root nor Dr. DeHart related the studies
they referenced to the work actually performed at the Dayton plant.

“8Although Dr. Schulze initially testified that even with some movement, standing on a
concrete floor for eight hoursis “too long”, he later revised his comments to take into account the
scheduled breaks which each employee is entitled to take during an 8-hour shift (Tr. 1436-37, 3992-
93). Healso indicated that what actually constitutesa“long period” isjob dependent and variesfrom
task to task, suggesting that what may be too long for a belt loader may not be too long for some
other type of job (Tr. 1437, 2321-22). Inthe end, Dr. Schulze conceded that he“can’'t put a number
of how many hours’ istoo long a period to stand, and admitted that the standing required of a belt
loader is not likely to cause injury (Tr. 1954-55, 3262-63, 3277).
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plant doctors, only Dr. Smith-Hornwas asked to provide adefinition for the phrase, aquestion which
prompted her to distinguish between a“long” and a “prolonged” period of time. Based upon her
experience, along period of standing is one that consists of 50% of an employee’s time, while a
prolonged period isonethat consists of over 80-85% of an employee’ stime (Tr. 4393). Thisopinion
was not related in any way to the likelihood of injury resulting from long or prolonged standing nor
does the opinion survive Daubert, supra. With no consensus on the record regarding the point at
which long periods of standing, or for that matter, elevated and extended reaches, will pose a hazard
to the belt loader, the Secretary has failed to prove how these activities pose the potential for harm.
Cf. Waldon, 16 BNA at 1059 (hazard of HBV transmission exists in cited nursing homes where
studies of patient infection rates coupled with work activities which provide the opportunity for
transmission establishes potential for harm to employees).

Thefinal “stressor” aleged under thisinstanceisfrequent lifting. Asdiscussed supra, Besser
concluded that the lifting of rubber bales by the belt loaders constitutes an ergonomic stressor that
increasestheir risk of back injury. Even Dayton seemsto have recognized this possibility, indicating
initsjob evaluation form that a physical demand of the job is “occasional strained position” and an
“unavoidable hazard” of the job is“strain or pull muscles’ (Exhibit C-666).

The use of the NIOSH guidelines and the calculation of arecommended weight limit suggest
that the risk of harm from this particular task has been, to some extent, quantified (Tr. 6033-34).
Indeed, one could reasonably argue that the lifting equation and its accompanying guidelines, as
researched and promulgated by a respected, national research organization, provide some measure
or standard of when a lift becomes hazardous (Tr. 4612-13, 5530, 5588-89). But Besser has
cautioned against treating the NI OSH guidelinesasapermissibleexposurelimit (Tr. 6311-13; Exhibit
R-5674). Also, the record indicates that the revised NIOSH guidelines have not yet been validated
by an independent study (Tr. 2529-34, 6314).

Moreimportantly, it isthefrequency of thelift that isthe focus of this particular stressor and
Besser had problems with this element in his calculations. Because belt loaders have the option of
using astrong armto lift rubber bales, no witness could be precise asto how many timestheliftsare
performed manually versus mechanically (Tr. 3244, 6043). As indicated, Besser omitted the
frequency component of his lifting analysis because he lacked this information (Tr. 5838-40, 6043,
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6249-50; Exhibit R-5586 at 9). Although thetwo belt loaderswho testified at the hearing stated that
the strong arm frequently malfunctions, no conclusion can be drawn from the evidence regarding the
frequency with which belt loaders as awhole are required to perform lifts manually.

Finally, in addition to not being validated, the NIOSH guidelines cannot account for the
multitude of waysin which belt loaders may perform such alift. AsJudge Frye observed in Beverly,
“the nature of [alifting] hazard differs markedly from most hazards in that it does not involve a
danger presented to the worker by something outside of himself or herself [but] [r]ather...involves
a danger resulting from the worker’s own individual efforts.” Beverly, dip op. at 13. Indeed, the
elements of either NIOSH calculation will vary from belt loader to belt loader, the only true constant
being the weight of the load.” Accordingly, the Secretary has not established that the “frequent
lifting” required of a belt loader poses the potential for injury.

Even if the Secretary had established harm, actual or potential, the record failsto support her
claims of causation under this instance of violation. In many cases, injuries that were attributed to
the alleged stressors of the belt loader job are not specific, diagnosed cumulative trauma disorders,
but are vague symptoms or conditions such as generalized fatigue or reduction in arm strength (Tr.
1945-55, 4838-39, 6070-71, 6105). Even in those instances where diagnosed disorders have been
identified, the data linking these disorders to the work being performed is serioudly lacking. In
Pepperidge Farm, the Commission weighed several factorsin its analysis of causation: the opinions
of the medical personnel who actually treated plant employees, the opinions of the clinical experts
who testified at the hearing, the injury incidence rate at the plant, and the considerable
epidemiological evidence that was made part of that record. Pepperidge Farmat 2016-29. Here, the
Secretary presented no “expert clinicians’ as witnesses at the hearing and submitted no
epidemiologica evidence of the type reviewed in Pepperidge Farm. Furthermore, there is no

evidencelinking the activitieslabeled as ergonomic stressors under thisinstance to any type of injury

“9 Depending upon the version used, the NIOSH formula’ s components include the distance the load
is held above the floor, the distance between the employee’ s hands to ankles, the angle at which the load is
displaced from the front of the employee’ s body (also known as the symmetry of the lift), and the position of
the body (Exhibit R-5675 at 5-6). Even Dr. Schulze acknowledged that the NIOSH guidelines do not
take into account the individual actually performing the lift (Tr. 1659).
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or harm suffered by belt loaders.*®

Clouding the issue of causation even further is the fact that the record indicates there are a
multitude of non-occupational risk factors for cumulative trauma disorders (Tr. 2618, 3529-31,
3537, 3541, 4414, 4509-11, 4615-18, 4630, 4634-35, 4676-77, 4728, 4779-80, 4836-38, 6901-02,
6989-93). As discussed supra, these factors include obesity, age, gender, and pregnancy. An
individual’s medical history and personal characteristics can also play apart in determining whether
they will develop acumulative traumadisorder (Tr. 2219, 4614, 4728, 4779-80, 4783-84, 4803-04,

%Although given the assignment to identify potential stressors at the Dayton plant and
recommend abatement, both Dr. Schulze and Besser recognized that they offered little to the issue
of causation. Although Besser expressly links each stressor identified in his report with the
development of various cumulative trauma disorders and musculoskeletal injuries, he conceded that
these injuries cannot accurately be attributed to an individual’s work activities without considering
actual injury incident rates (Tr. 6061-68, 6175, 6281, 6338-39, 6399; Exhibit R-5674). As he
explained, a significant injury incident rate allows one to legitimately conclude that the cause of the
identified injuries may be occupational (Tr. 6061-63, 6338-39). Dr. Schulze echoed this notion,
admitting on cross-examination that his conclusionsregarding the potential injuries which may occur
from the ergonomic stressors he identified were based in part on the actual injuries that occurred at
Dayton (Tr. 2181-89, 2192-93, 2202-04, 2208, 2215-17). According to Dr. Schulze, actual injury
data aso plays a critical role in quantifying the likelihood of injury occurring as the result of an
individual’s work activities, as well as alerting an employer to the fact that a particular job may be
causing harm to employees (Tr. 2177, 2181, 2187, 2194, 2225, 2336, 3540, 3543-48). Even Dr.
DeHart acknowledged that one cannot determine causation ssimply by viewing a videotape of each
individual job. Injury data must also be considered (Tr. 5370-73). Under these circumstances,
neither Dr. Schulze nor Besser provided the basis and analysis required to make an accurate
determination of causation.

Dr. DeHart, the Secretary’ skey witnessonthisissue, also failsto support thiscritical element
of the Secretary’s case. As discussed supra, his incident rate analysis is serioudly flawed by
inadequate data and a poor information gathering process. By his own admission, his comparison of
incident rates fails to prove causation on an individual basis and despite his vague assurancesto the
contrary, thereisno convincing evidence establishing causation on apopulation basis. Finally, since
none of the plant doctorsidentified or reviewed any actual belt loader injuriesto the belt loaders, the
record lacks their relevant opinions as to the specific cause of any such injuries under this instance.
The Secretary’'s counsel specifically stated at the hearing that the plant doctors were offered solely as fact
witnesses and were not presented to address the issue of causation (Tr. 4498-99). However, goven their
medical expertise, aswell astheir personal experience in treating many Dayton employees suffering from the
injuries alleged, | believe their opinions as to the specific cause of injuries suffered by specific employeesto
be relevent (Tr. 4579-80). See Pepperidge Farmat 2017-18, 2029 (opinions of medical personnel who treated
injured employees as to the cause of their injuries considered relevant to issue of causation).

48



4825). Having failed to account for such factorsin his analysis, Dr. DeHart was unable to identify
the degree to which occupational sources, as opposed to non-occupational ones, caused or
contributed to the injuries which he identified. Cf. Pepperidge Farm at 2028-29 (based on record
regarding causation, Commission concludes that work was significant contributing factor to
employees' actual injuries).

For all of these reasons, the Secretary has failed to prove that any of the work activities
alleged under this instance of violation are hazardous to the employees who perform them.

Instance B - Tuber Operators

Under thisinstance, the citation states in relevant part:

B) Department #126 - Tubing; Tuber Operator(s) operating tubing
machine(s), selecting and installing dies and preforms were exposed
to cumulative traumadisordersinvolving ergonomic stressorssuch as
frequent torso flexions, lifting from awkward postures, and long
periods of standing and working in hot environments.

Three employees testified in connection with this instance: Steven Bailey (Tr. 2967-94);
William Howard Taft Jones (Tr. 3051-73); and Bob Dale Williams (Tr. 3828-66). Tuber operators
are generally responsible for overseeing the operation of the tubing machine, a job which includes
changing the machine’ sdiesand preforms (Tr. 2973, 2979-80, 3068-70, 3836, 3840; Exhibit C-962,
Segment starts 0:04:12). Tubing machines produce either treads or sidewalls by extruding rubber
through a die which rests inside a steel preform. Each time that a new width of rubber isto be run
through the machine the die and its corresponding preform must be changed (Tr. 2976, 2982, 3829-
30). Preformsrange in weight from 80 to 110 pounds (Tr. 2977, 3058, 3837, 3839).

Inorder to changethedie, thetuber operator first releasesthe preform, whichisheated during
processing, from the machine dropping it onto an apron draped underneath (Tr. 2977, 2984, 3057,
3834-35, 3844, 3851). The tuber operator then carries the preform to a small work area located
severa feet away at the top of a set of stairs where it is cleaned and the die is removed. A new
preform is then taken from a heated cabinet known as a“hot box”, the proper die placed inside, and
the preform carried back to the machine and installed (Tr. 2977-79, 2990-91, 3057-58, 3836-40,
3851). The total number of changes made on a tubing machine over the course of an 8-hour shift
depends on the material being processed and the length of the run (Tr. 2978, 3067-68, 3841-43).
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According to the testimony of the employee witnesses, a tubing machine which produces treads
requires approximately 10 to 13 changes per shift, while a tubing machine which produces sidewall
requires approximately 16 to 18 changes per shift (Tr. 2978, 2992-93, 3058, 3841-43).

In order to release a preform and lift it from the apron, the tuber operator must bend
underneath the upper portion of the tubing machine (Tr. 2977, 2980-81, 3058, 3830, 3835-36, 3838).
According to two of the employee witnesses, tuber operators are required to assume “awkward
positions’ while working in this area of the machine (Tr. 3059, 3830, 3836-37). All of these duties
are performed while standing on a concrete floor (Tr. 2980, 2989, 3056, 3829, 3831). In addition,
all three employees indicated that their work environment can reach temperatures as high as 120
degreesin the summer (Tr. 2973-74, 3056, 3830).

Mr. Williams, who has worked as atuber operator since 1993, testified that in that year, one
of the onsite plant doctors diagnosed him with severe tendinitisin his left elbow (Tr. 3845-46). He
previously reported having problems with the same elbow in 1991 and 1992, the latter of which he
occasionally spent working as a tuber operator (Tr. 3847-48, 3862). Since his diagnosis, Mr.
Williams has been treated with cortisone shots, wears abrace, and wasoff work for about six months
(Tr. 3848-49). About two months after returning to work, the left elbow pain returned and
worsened. At the hearing, he reported that both elbowswere painful (Tr. 3849, 3863). Mr. Williams
testified that he has played softball, performed significant projects on his house, and engaged in
regular weight lifting (Tr. 3856-61). Infact, he was encouraged by his physician to continue weight
lifting to strengthen his muscles (Tr. 3864).

Mr. Jones, who worked as a tuber operator in 1993, testified that towards the end of his
workday, he experienced lower back pain which he reported to his supervisor, but chooses self-
treatment with over-the-counter medication rather than visit the onsite clinic or his personal physician
(Tr. 3060-61). Mr. Jones has been a participant in various sports activities and also lifted weights
for 21 years (Tr. 3062, 3071-72). Mr. Bailey, who worked asatuber operator in 1993, testified that
he pulled a muscle in his lower back when he “grabbed a preform wrong” (Tr. 2970, 2984). He
reported the injury to his supervisor the following day, but was not sent to the onsite clinic and
continued to perform hiswork (Tr. 2984-85). Mr. Bailey testified that he liftsweightsto strengthen
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his arms for lifting preforms (Tr. 2981).>*

Although Besser’s report mirrors the citation in terms of identified stressors, his testimony
indicatesthat like Dr. Schulze, he was most concerned with the preform lift (Tr. 6057-59; Exhibit R-
5586 at 11-14). Hetestified, however, that hislifting analysis calculations indicate the preform lift
can be safely performed by the mgjority of the population and is not “inherently dangerous’ to the
tuber operator, but that there is the potential for the lift to pose a hazard of low back injury to an
employee who is not properly trained in safe lifting techniques (Tr. 6058-60; Exhibit R-5586 at 12).
Besser also noted that in order to determine whether this lift poses a hazard, the injury rate among
tuber operators must be considered (Tr. 6060-61).> Among the plant doctors, Dr. Smith-Horn
specifically testified that she never treated any tuber operators during her tenure at Dayton, whilethe
other doctors made no mention of the tuber operator job (Tr. 4407-08).

As evidence of actua injury, the Secretary relies upon the testimony of al three tuber
operators who appeared at the hearing (Secretary’s Brief at 50). However, as with the previous
citation instance, there is no documentation to support the testimony of these employees. Of the
three, only Mr. Williams' injury was reported and treated by onsite personnel. Neither Mr. Jones nor
Mr. Bailey suffered from conditions diagnosed by any type of medical personnel, onsite or otherwise.
Though apparently reported to Dayton, Mr. Williams' condition does not appear in the OSHA 200

*Accordingto Dr. Schulze, the stressorsassociated with thetuber operator job stem primarily
from the tuber operator’s lifting of the preform (Tr. 1982-83, 3162-65; Exhibit C-628 at 353).
Although he found that thisis an infrequent lift that is performed only once every 30 minutes, Dr.
Schulze concluded that the awkward body posture and asymmetry of the lift create an ergonomic
hazard whose likely result isinjury to the back (Tr. 1982-83, 3151, 3160-62, 3165-66; Exhibit C-628
at 355).

*2Dr. DeHart and his team concluded that as a group, tuber operators suffered a total of 21
musculoskeletal injuries from 1989 to 1993 (Tr. 5306 ). According to a data entry form for one of
the tuber operators evaluated, the stressors which the team considered under this job were frequent
torso flexions, lifts from awkward postures, long periods of standing, frequent awkward postures,
hot environment, and forceful exertions such as pushing or pulling (Tr. 5644-45; Exhibit C-548).
According to Dr. DeHart’ s calculations, the tuber operators had an injury incident rate of 56 which,
when compared to the BLSrate of 8.4, resultsin arelativerisk of 6.67 (Tr. 5305-08; Exhibit C-978).
Based upon this data, as well as his review of the job, Dr. DeHart concluded that the elevated rate
of injury was caused by the “ergonomic issues and problems’ present in thisjob (Tr. 5308).

51



log for 1993 or any of the other relevant injury records submitted into evidence here. In addition,
none of the plant doctors provided testimony regarding specific injuries suffered by any tuber
operators.® Thus, there is nothing in the record which can properly be considered proof of actual
harm under thisinstance. Therefore, the Secretary must establish potential harm and indicate, with
some specificity, the “threshold” at which injury may occur.

The ergonomic stressors alleged by the Secretary to be associated with this job are frequent
torso flexions, lifting from awkward postures, long periods of standing, and working in hot
environments. There is no question that all of these activities and conditions are part of the tuber
operator job. Indeed, Dayton itself acknowledges in its job evaluation form for the tuber operator
that bending, carrying, lifting, and standing are all physical elements of this job (Exhibit C-658). In
addition, to alleviate the high heat experienced in this department, Dayton apparently provided fluids
for the employees to drink and also installed fans (Tr. 3056).

Having failed to establish the point at which long periods of standing becomes hazardous, the
Secretary remains unable to sustain her claim that this activity poses potentia harm to tuber
operators.> Likewise, the Secretary has failed to prove that the high temperatures in the tubing
department may cause employees harmin the context alleged here. Dr. Schulze claimsthat high heat
can be considered an ergonomic stressor because it can cause an employeeto fatigue quicker, thereby
increasing the employee’ s potential for injury (Tr. 1394-95, 1630-32). But thisistoo broad of an
assertion, and too tenuous of alink, to sustain a claim of potential harm as it relates specifically to
the development of cumulative trauma disorders. Fatigue is not an injury and the weakened state
which it allegedly creates would presumably make an employee susceptible to a myriad of potential
injuries, not just conditions of the type alleged here.

With regard to “torso flexions’, i.e. bending at the waist, the Secretary has alleged that it is
the frequency with which this activity is performed that poses the potential for harm (Tr. 1439).

*Dr. DeHart’s identification of 21 such injuries remains unreliable for the purposes of
determining whether actual harm has been established. Infact, Mr. Williams' injury does not even
appear in Dr. DeHart’sfinal set of injury data (Exhibit C-987).

* In fact, Dr. Schulze concedes that his report does not identify long periods of standing as an
ergonomic stressor associated with the tuber operator job because it is not a stressor of “prime importance”
(Tr. 3159-60).
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Based upon the employee testimony, tuber operators bend at the waist at least once per die change,
for atotal of 10 to 18 times per shift. Thereisnothing inthe record, however, which establishes that
bending at the waist at this frequency level can be potentially harmful. Asindicated supra, none of
the Secretary’ s witnesses were able to identify the level of repetition at which injury may occur. In
the section of hisreport dealing with tuber operators, Besser describesthe torso flexion asa*hidden
lifting task” which is consistent with the development of low back injury (Exhibit R-5586 at 11-12).
But he admitsthat he was unable to determine the frequency of thistask, and repeats his admonition
regarding the difficulty in determining the number of times an activity i.e., torso flexions, can be
performed before it will cause injury (Exhibit R-5586 at 11). Based on thisrecord, the Secretary
has failed to show how this activity i.e., torso flexions, poses potential harm to tuber operators.

With regard to “lifting from awkward postures’, both Besser and Dr. Schulze agreed that the
preformlift isinfrequently performed, yet could be potentially harmful based uponits*“awkwardness’.
Thus, it is not the weight or frequency of the lift that makes it hazardous; it is the way the lift is
performed. But what exactly isan “awkward posture”? According to Dr. Schulze, “any posture that
puts somebody outside of a neutra or relaxed position is awkward” (Tr. 1442). Although he
concedes that this is not apparent from the face of the citation, he claims that Dayton should have
been able to discern the meaning of this phrase smply by observing the tuber operator actually
performthelift (Tr. 3167-68). Certainly, thisisnot what the Commission contemplated when it held
that the Secretary must define a hazard alleged under the general duty clause in away that “apprises
the employer of itsobligations’. Pelron Corp, 12 BNA at 1835. Leaving it to an employer to guess
what citation language means or does not mean cannot constitute adequate notice of the violations
with which it has been charged.

Furthermore, Besser seemed to recognize that the problem with defining this activity as a
hazard isthat its potentia for harm depends largely upon the individual tuber operator and not with
his external working conditions. Henceit ishisopinion that thereis no danger in performing this lift

without some failing on the part of the employee. Thisis consistent with Judge Frye's observations

*Dr. Schulze testified that although he observed tuber operators engage in frequent torso
flexions, he did not identify this activity in his report as an ergonomic stressor because he did not
focus on it as a problem of the job (Tr. 3162-65).
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in Beverly that the potential for harm from any lift stems almost entirely from an employee’s own
physical exertion. Indeed, no two tuber operators will perform this lift from exactly the same
position. Under these circumstances, | cannot find that the Secretary has established that “lifting from
awkward postures’ poses potential harm to tuber operators.

Even if the Secretary had proven harm here, her case would still fail the causation element
of her burden of proof. As discussed supra, without the proper foundation, neither Besser nor Dr.
Schulzearequalified to attribute the development, potential or actual, of cumulativetraumadisorders
among tuber operators to the work activities alleged to be ergonomic stressors. Moreover, their
respective analyses lack the element which they themselves acknowledge is critica to any
determination of causation: actual injury data.>® Finally, absent serious consideration of the various
non-occupational sources which the Secretary’s witnesses admit can cause or contribute to the
development of cumulative trauma disorders, the issue of causation cannot be adequately resolved
onthisrecord. Accordingly, the Secretary has failed to prove that any of the work activities alleged
under this instance of violation are hazardous to the employees who perform them.

Instance C - Bookers

Under thisinstance, the citation states in relevant part:

C) Department #126 - Tubing; Booker(s) repeatedly lift tire treads
from a conveyor belt and place them on a tread tray/rack system,
which involves ergonomic stressors such as frequent lifts with
twisting, extended and elevated reaches, and long periods of standing
that contributed to and/or resulted in cumulative trauma disorders
(CTD).

Two employeestestified in connectionwith thisinstance: WilliamDale Davis(Tr. 1060-1137)
and KarlaRamirez (Tr. 1138-1207). Bookersare primarily responsible for loading tread trays with
treads lifted from a conveyor belt that runs from the tubing machine (Tr. 1062-63, 1069, 1083-84,
1148-49; Exhibit C-962, Segment starts 0:09:31). Tread trays are six to eight-foot tall units that

consist of 41 stacked and hinged traysor “leaves’, each of which measure 87 inchesby 48 inches (Tr.

*Given its numerous flaws, reviewed supra, Dr. DeHart’s incident rate analysis fails to
reliably assess causation and the plant doctors offered no relevant testimony regarding the tuber
operator job.
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1072-73, 1080, 1082, 1124, 1127-28). Starting fromthe bottom of thetread tray, the booker throws
three or four treads inside each leaf. Once full, the booker lowers the next leaf and repeats the
process (Tr. 1072-74, 1079, 1084, 1126-27, 1129-31, 1144, 1448-49, 1155, 1167, 1172).

Depending on the type of tubing machine, up to three bookers are assigned to work on a
machine at one time (Tr. 1088-90, 1162-63). On a dual tread line, two bookers stand along the
conveyor belt side-by-side, loading treads into their respective tread trays; one booker lifts treads
from the row passing closest to the workers, the other from the parallel row above that (Tr. 1105,
1150-51). Thethird booker alternates between loading tread trays and operating the fork lift which
transportstraysto and from the booking stand (Tr. 1065, 1105, 1182, 1193-94). According to both
employee witnesses, bookers assist each other whenever possible (Tr. 1168, 1088-90). Bookersare
also required to take scrapped treads to a nearby pallet at the start of each new run (1191-92).

In order to load atread tray, the booker bends to lift atread from the conveyor belt running
along one side of the booking stand, twists or turnsto the open leaf on the other side, and throwsthe
tread into place (Tr. 1069, 1073-74, 1078, 1084-86, 1156-57). Each tread weighs between three
to twelve pounds (Tr. 1105, 1122). Inorder to pull downthe upper leaves of atray, the booker must
jump up or even stand on asmall ledge (Tr. 1079, 1082-84, 1129-31, 1155, 1173). Both employees
indicated that on some occasions the leaves stick, do not close all the way, or do not stay up (Tr.
1128, 1155, 1168-69, 1172). If atread sticksto or overlapsanother tread in the leaf, the booker may
have to bend and/or reach into the leaf to straighten it (1071-72, 1122-25, 1153). In addition, ona
dual tread line, one of the bookers must reach about an arm’s length to lift treads from the top row
on the conveyor belt (Tr. 1086, 1150-52). While loading tread trays, bookers stand on a steel
platformelevated about six to twelveinchesfromthefloor withamat underneath their feet (Tr. 1063,
1066-67, 1069, 1088, 1107-08 ).

Mr. Davis, who has worked as a booker for 15 to 20 years, testified that in August of 1992,
he experienced a sharp pain in his shoulder whenever he lifted a tread and threw it or had to reach
for aleaf in the tray (Tr. 1060, 1078, 1094-95; Exhibit C-861). Upon reporting the pain to his
supervisor, an accident analysis form was completed and Mr. Davis was sent to the ongite clinic
where he was treated with medication and assigned to light duty work for three weeks (Tr. 1096-97,
1099, 1101-02; Exhibit C-861). Mr. Davis also participated in an offsite rehabilitation program for
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three weeks and was given cortisone shots in both shoulders by an offsite physician (Tr. 1097-98).
His condition was recorded in Dayton's OSHA 200 log for 1992 (Exhibit C-672). Mr. Davis
indicated that he has played golf for 30 years (Tr. 1062).

Ms. Ramirez, who has worked as a booker for 8 to 9 years, testified that in 1992, she
experienced swelling and pain in her knee (Tr. 1138-39, 1173-74). She reported the pain to her
supervisor and visited the onsite clinic where she was given anti-inflammatory medication (Tr. 1174-
75). However, Ms. Ramirez continued to have problems with her knee, which she again reported to
her supervisor (Tr. 1176). She was subsequently examined by her personal physician who gave her
medication and instructed her to keep the leg elevated and iced twice a day (Tr. 1176-77).
Apparently, surgery was also performed on the knee (Tr. 1203-04, 1207). According to Ms.
Ramirez, her physician told her that her knee injury was due to repetitive twisting and bending and
he recommended that she transfer to adifferent job (Tr. 1177-78). On cross-examination, however,
Ms. Ramirez acknowledged that sometimein 1992, she had injured her knee outside of work during
aphysical incident with another individual, but claims that she did not experience serious problems
with the knee until several monthslater (Tr. 1204-07). She also claimsthat aworkers compensation
claim was filed in connection with her injury (Tr. 1179).>’

Mr. Besser identified frequent lifting, twisting, torso flexion, extended and elevated reaches,
and long periods of standing asthe stressors associated with the booker job (Tr. 6069-70; Exhibit R-
5586 at 14-16). In hisreport, these stressors were associated with various conditions including low
back injury, bursitis, and varicose veins (Exhibit R-5586). Having determined that bookerslift treads
ranging in weight from eight to twelve pounds at arate of 10 times per minute, Besser found that the
action limit for this task was greater than or equal to the weight actually lifted (Exhibit R-5586 at

>"Dr. Schulze identified several stressors as associated with the booker job. According to his
testimony, requiring the booker to twist from the conveyor belt to the tread tray with oneleg planted
and bearing his entire body weight stresses the knee of that leg, as well as the lower back, and could
result in strains to either area (Tr. 1583-84, 3300; Exhibit C-628 at 122). Having determined that
a booker lifts atread weighing an average of eight pounds 13 times per minute, Dr. Schulze found
that the high frequency of this task results in a recommended weight limit of zero under the 1991
NIOSH guidelines (Tr. 1584-85, 1588, 3285-88, 3295-97, 3300; Exhibit C-628 at 124-29). He also
identified extended and elevated reaches, and long periods of standing, as stressorswhich could result
ininjuries to the knee, back, or shoulder (Tr. 1587-89, 3300-02; Exhibit C-628 at 122).
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At the hearing, two of the plant doctors provided specific testimony about the booker job.
Dr. Root recalled discussing the booker operation at weekly meetings with members of Dayton
management including Ms. Mattocks, the safety section manager (Tr. 4531-35). According to Dr.
Root, the possihility of eliminating the use of the top and bottom leaves of tray was discussed, but
she could not recall why (Tr. 4535-36, 4583-84). She aso recalled discussing “overhead work” at
these meetings, work which included the booker’ suse of thetop racks of thetread tray (Tr. 4577-79,
4583). Dr. Root testified that employeeswho perform overhead work are subject to anincreased risk
for shoulder disorders (Tr. 4577).

Dr. Parrish recalled observing the booker job at some point during his tenure at the Dayton
plant (Tr. 4870-71). Hetestified that he recommended to the safety director at that time that use of
the bottom five and top five shelves of the tread tray be eliminated so that bookers would not have
to bend over or reach up to place treads there (Tr. 4871-72, 4874). According to Dr. Parrish, some
employees had complained of pain and discomfort in the neck and back areas due to this activity,
(Tr. 4872-73). He believed these complaints to be due to spasms in the neck and back, and
considered them to be “stressrelated injuries’ (Tr. 4873).

In terms of evidence of actual injury, the Secretary relies upon the testimony of both of the
bookers who testified at the hearing (Secretary’s Brief at 55-57). Although Mr. Davis shoulder
condition is recorded in arelated accident analysis form and OSHA 200 log entry, neither of these
documentsindicate adefinitive diagnosis, making it difficult to determinewhether Mr. Davisactually

suffered from a cumulative trauma disorder as alleged by the Secretary.* Ms. Ramirez' condition,

*®Dr. DeHart and his team concluded that as a group, bookers suffered a total of 13
musculoskeletal injuriesfrom 1989 to 1993 (Tr. 5312). According to Dr. DeHart’ s calculations, the
bookers had an injury incident rate of 17.4 which, when compared to the BLS rate of 8.4, resultsin
arelativerisk of 2.1 (Tr. 5312 ; Exhibit C-980). Based upon this data, as well as his review of the
job, Dr. DeHart concluded that “the ergonomic stressorsthat are present in that job are attributable
to the musculoskeletal injuries that are occurring” (Tr. 5312-13).

% Mr. Davistestified only that Dr. Lundy “ thought” he might be suffering fromatornrotator cuff (Tr.
1101).
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on the other hand, is not documented in any of the relevant injury records submitted into evidence,
nor isit recorded on Dayton's OSHA 200 log for 1992. Despite her claim that she received workers
compensation benefitsfor thisinjury, thereisaso somedoubt asto whether Ms. Ramirez’ kneeinjury
actually occurred as the result of awork-related event.

Dr. Parrish’ stestimony that bookers, in general, complained about pain and discomfort seems
to suggest that asagroup, these employeeswere experiencing some sort of physical harm. However,
Dr. Parrish attributed these complaints to spasms occurring in the neck and back, a condition which
has not been identified as atype of cumulative traumadisorder. Moreover, Dr. Parrish provided no
specific data about these conditions nor are they consistent with the conditions experienced by Mr.
Davisand Ms. Ramirez. As such, his testimony does not definitively prove that actual harm of the
type alleged by the Secretary existed among the bookers.®® As such, there is nothing in the record
which can properly be considered proof of actual harm under thisinstance of violation. Therefore,
the Secretary must establish potential harm and indicate, with some specificity, the “threshold” at
which injury may occur.

The ergonomic stressors alleged by the Secretary to be associated with this job are frequent
liftswith twisting, extended and elevated reaches, and long periods of standing. All of these elements
to some degree are part of the booker job. Daytonitself acknowledgesin itsjob evaluation form for
the booker that bending, carrying, lifting, standing, turning, and reaching are all physical elements of
this job (Exhibit C-660).

As discussed supra, the Secretary remains unable to identify the point at which the reaches
and standing required of the booker job become potentially harmful. Thisis particularly important
with regard to reaching, since this task can vary significantly depending upon which position the
booker has assumed in the three-person operation and which leaf he isfilling on a tread tray (Tr.
3289, 3306). Although Dr. Root claimed that “overhead” work, apparently defined aswork which
requires an employee to reach over above his head, increases an employee’s risk for developing a

shoulder disorder, she did not indicate how far of a rea