SECRETARY OF LABOR,
Complainant,

v. ~ OSHRC Docket Nos, 97-0226 &
' 97-0227 (consolidated)

WESTAR MECHANICAL, INC.,
Respondent.

DECISION
Before: ROGERS, Chairman, and EISENBREY, Commissioner.
BY THE COMMISSION:

At issue before us are two sets of citations issued by the Occupational Safety and
Health Administration (“OSHA") to Westar Mechanical, Inc. (“Westar”) following an OSHA
investigation of afatal workplace accident. Two workers, one employed by Westar and the
other by its subcontractor, 5L Enterprises, Inc. (“5L"), were first trapped by a collapsing
trench wall and then drowned by water pouring out of abroken water pipe that fell into the
trench along with the collapsing trench wall. The citations contested in Docket No. 97-0226
alege violations of the Occupationa Safety and Health Act of 1970, 29 U.S.C. 88 651-78
(“the Act”), that occurred on July 17, 1996, the day of the fatal accident. The citations
contested in Docket No. 97-0227 alegeviolationsthat had occurred on the previousday, July
16, when Westar and 5L employees had been working in and near an adjacent excavation as
part of the same construction project.

Both parties have taken exception to different aspects of the decision below of
Administrative Law Judge Covette Rooney. The Secretary challengesthejudge’ sconclusion
that Westar’ sviolationsof 29 C.F.R. § 1926.652(a)(1), the cave-in protection standard, were
not willful, as alleged. Westar challenges the judge’ s affirmance of two separate violations
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of section 1926.652(a)(1) and also two separateviolationsof 29 C.F.R. § 1926.651(k)(1), the
“competent person” inspection standard.! Westar also challenges the “ appropriateness” of
penalties totaling $31,950 that were assessed by the judge for the three serious violations of
the Act affirmed in Docket No. 97-0226 and the four serious violations affirmed in Docket
No. 97-0227. For the reasons that follow, we affirm the judge’ s resolution of each of these

disputed issues.

|. Background

Westar is a small plumbing contractor with an office in Middletown, New Y ork,
apparently not far from the construction site at 307 North Street where the fatal accident
occurred. Sometime in 1996, Westar contracted with Rowley Building Products, Inc.
(“Rowley™), to construct a sewer line from the City of Middletown’s existing sewer line
beneath the surface of North Street to a building owned by Rowley at the rear of 307 North
Street. Westar in turn subcontracted with 5L to perform the necessary excavation work. The
entire project was expected to take only two to three days, and the total length of the new
sewer line was to be approximately 400 feet.

Work on the project began on July 16, when the 5L backhoe operators, principally
Chad Loiodice and, in relief, James Loiodice, dug an excavation in North Street for the
purpose of installing a manhole and tying the new sewer line into the existing sewer main.
The excavation was dug to a depth of approximately eight feet. Estimates of its surface
dimensionsvaried, from 8 feet wide by 14.4 feet long to 10 feet by 10 feet. The walls of the
excavation were vertical, and, as found by the judge, “no protection such as shoring was
installed along the sides.” Because the excavation had been dug directly above an existing
sewer line in previoudly disturbed soil, the walls of the excavation could not have been

classified as any more stable than “ Type B soil,” which under the terms of OSHA’ s cave-in

'Both sets of citations that are at issue before us (in Docket Nos. 97-0226 and 97-
0227, respectively) include an item alleging a willful serious violation of section
1926.652(a)(1) and an item alleging a serious violation of section 1926.651(K)(1).
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protection standard, must be sloped to an angle no greater than 45 degrees or protected by
other means such as shoring.?

After digging the excavation, Chad L oiodice used the backhoe to lower a manhole
intoit. Also on July 16, the backhoe operators began excavating the trench® where the cave-
in occurred the next day. They dug from the excavation in the North Street right-of-way
through the adjacent sidewalk and into the Rowley parking lot, and thework crew laid either
one or two sections of pipe in the trench, connecting the piping to the sewer main.* The
excavation was then backfilled, and steel plates were laid over the excavation and the

sidewalk area before the crew left for the night. In conjunction with this work, at least two

229 C.F.R. §1926.652(a)(1) providesthat “[€]ach employeein an excavation shall be
protected from cave-ins by an adeguate protective system designed in accordance with
paragraph (b) or (c) of this section except when: (i) Excavations are made entirely in stable
rock; or (ii) Excavationsarelessthan 5 feet (1.52 m) in depth and examination of the ground
by acompetent person providesno indication of apotential cave-in.” Paragraph (b) of section
1926.652 iscaptioned “ Design of sloping and benching systems.” Paragraph (c) iscaptioned
“Design of support systems, shield systems and other [installed or constructed] protective
systems.” For ease of reference, we use the phrase “ sloping or shoring” to refer generically
to the various alternative methods of cave-in protection allowed under the standard.

3For purposes of the standards cited in the items on review, OSHA defines the term
“excavation” as meaning “any man-made cut, cavity, trench, or depression in an earth
surface, formed by earth removal.” 29 C.F.R. § 1926.650(b). A “trench” is “a narrow
excavation (in relation to its length) made below the surface of the ground. In general, the
depth is greater than the width, but the width of a trench (measured at the bottom) is not
greater than 15 feet (4.6 m)...." Id.

“Aspart of the street closing on July 16, Westar stationed an employee, Frank Malloy,
at anearby intersection (North Street and Low Avenue) to act as atraffic flagman. Malloy
spent the entire day at thislocation, diverting oncoming traffic off of North Street, wherethe
excavation work was taking place, and onto Low Avenue, turning in either direction. Two
of the citation items at issue in Docket No. 97-0227 are based on Westar’s undisputed
failuresto provide Malloy (a) with an orange warning garment and (b) with instructions and
training in the recognition and avoidance of hazards associated with flagging vehicular
traffic. Onreview, only the appropriateness of the assessed penalties ($2250 for each of these
two items) remains at issue.
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laborers, Westar employee Ed Rellly and 5L employee Martin Grenzhauser, entered the
excavation and trench to perform such tasks as leveling the ground prior to installing the
manhole, tamping the earth that was used to backfill the excavation, and making the
connections of the newly-installed piping to the previously-installed sewer main. Westar
president Roger W. (“Bill”) Reagan, Jr., a so entered the excavation on July 16, although the
record does not disclose either the reason for his entry or the length of time he remained in
the excavation.

According to James Loiodice, the 5L backhoe operators, upon returning to the
worksiteon July 17, “ continue[d] digging . . . the ditch where we were going to put the sewer
line,” starting “[a] few feet into the parking lot where we had Ieft off the night before.” As
the backhoe proceeded, lengthening the trench, Westar’'s Reilly and 5L's Grenzhauser
followed along behind it, working in the trench to lay and connect sewer pipes. Asfound by
the judge, the trench in which the employees worked, like the excavation they had worked
in the previous day, was “approximately 8 feet deep” with “vertical” sides, and “no other
protective meanswasin use.” Thewidth of the trench varied from threefeet to threefeet six
inches, i.e., roughly the width of the backhoe bucket. The soil samples taken following the
fatal accident showed that the trench had been dug primarily in “ Type C soil,” which under
the cave-in protection standard must “be protected by sloping at an angle of 34 degrees or
by other means such as shoring.” The soil excavated from the trench was placed along the
edgeof thesouthwall of thetrench, creating asoil bank that, according to OSHA compliance

officer (“CO") Kay Coffey, “contained soil and rocks of considerable size.”®

°One of the citation items at issue in Docket No. 97-0226 is based on Westar's
undisputed failure to ensure that this soil bank was prevented from falling or rolling into the
trench by keeping the excavated materials at least two feet away from the edge or by using
aretaining device, asrequired by 29 C.F.R. 8 1926.651(j)(2). Only the appropriateness of the
assessed penalty for thisitem ($2250) remains at issue on review.
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During the morning of July 17, the excavating and pipe-laying work apparently
continued without incident, moving along the line previously marked by Westar on the
parking lot asphalt, until the backhoe came upon an unmarked water pipe that crossed over
the trench’ s planned route.® The pipe connected the sprinkler system in the main building of
the Rowley complex to an unmarked water main. That larger (4-inch) cast iron piperan 2-1/2
to 3 feet below the surface of the parking lot, parallel to the main building and thus parall€el
a so to the trench that was being excavated.

Sometime later, the backhoe uncovered a section of that water main in the trench’s
north wall. At that point, work was stopped, and both company president Reagan and City
of Middletown plumbing inspector Richard Brannan were called to the site to examine the
situation.” After conferring, Brannan approved Westar’ s proposed alteration in the course of
itstrench, and Reagan issued instructions to the backhoe operator to continue digging but to
move the trench further away from the water main. Plumbing inspector Brannan gave no
indication whether there might be aneed to shut off the water in the pipe or to take any other
precautionary measures.

At approximately 2:00 p.m., a 15-foot-long segment of the north bank of the trench
caved in, apparently without warning. Part of the cast iron water main also separated from
the remainder of the line and fell into the trench along with the collapsing trench wall. The

two events occurred so closely together that witnesses and investigators could not determine

®Prior to beginning work on the project, Westar had called the Underground Facilities
Protective Organization (*U.F.P.O.”) and requested the marking of previously-installed
underground utility lines. Both the gas company and water company had responded by
marking the location of certain utility lines. The water linesdiscovered on July 17, however,
had either been mismarked or not marked at all.

"The plumbing inspector had also been to the site the previous day, although the
record does not reveal the reason for hisvisit or how far the work had progressed before his
arrival. Therecord doesestablishthat, prior to beginning work onthe Rowley project, Westar
had submitted its excavation plans to the plumbing inspector and received his approval.
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which occurred first. For example, James Loiodice, who observed the collapse, told police
that he didn’t know “if the water main broke causing the ditch to fill in or if the ditch
collapsing caused the water main to break.” In either event, it is clear that the trench
immediately began filling with water. Between 150,000 and 155,000 gallons of water
eventually spilled out of the broken pipe before the water wasfinally shut off approximately
an hour after the break occurred.

At the time of the cave-in, the two workers laying pipe in the trench (Reilly and
Grenzhauser) were amost eleven feet apart. The cave-in covered both workers with
collapsed soil to about waist level. One or both of the workers were further immobilized by
being caught under the collapsed water pipe. Even though immediate rescue efforts were
begun by Westar and 5L employees, the water level rose so rapidly that, by the time city
police lieutenant Joseph Valentia arrived at the site about 2:15 p.m., both workers were
aready under water.

OSHA’sinvestigation of the accident and inspection of the work site began the next
day, July 18, and led to the simultaneous issuance of the two separate sets of citationsin the
cases before us. The merits of each of the items are not on review. Rather, the issues before
usaretheappropriateness of separate citationsfor violations of the same standard, thewillful

classifications, and penalties.

Il. Separate Citations for Violation of the Same Standard

A. The Cave-In Protection Standard
Item 1 of citation no. 2 that was contested in Docket No. 97-0227 alleges that Westar
committed a willful serious violation of 29 C.F.R. § 1926.652(a)(1) in that “[o]n or about
07/16/96, no cave-in protection system was being used in the right-of-way of North Street,

near 307 North Street, Middletown, N.Y ., thus exposing employees to a possible cave-in
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whiletamping backfill and inspecting work in an excavation 8 feet deep with vertical walls.”
Item 1 of citation no. 2 that was contested in Docket No. 97-0226 alleges that Westar
committed awillful serious violation of 29 C.F.R. § 1926.652(a)(1) in that “[o]n or about
07/17/96, an employee was working laying sewer pipe in atrench that was 3.5 feet wide x
116 feet long x 7.5 feet deep which had vertical walls and no cave-in protective system had
been provided.” The Secretary proposed penalties of $63,000 for each violation.

In affirming both of the contested citation items as serious and assessing separate
penalties for each violation, as proposed, the judge expressly rejected Westar’ s contention
that, “because both docket numbers involve the same work site and the same trench,” the
Secretary “exceeded her authority in issuing two citations alleging a violation of the same
standard.” Based on evidence “that the excavated areacited in No. 97-227 was backfilled at
the end of the day on July 16 and that the excavated area cited in No. 97-226 was newly dug
on July 17,” the judge found that “the two dockets in this case involve two different
excavation sites, each requiring adistinct abatement.” She accordingly concluded that “the
Secretary’ s issuance of two separate citations in this matter was not inappropriate” under
Andrew Catapano Enterps., Inc., 17 BNA OSHC 1776, 1995-97 CCH OSHD {31,180 (No.
90-0050, 1996)(“ Catapano”).

On review, Westar challenges the judge’ s reliance on Catapano, arguing that “[t]he
Commission rejected Catapano’ s due process claim because of thefacts of that case. . . [but]
thefactsherein aredramatically different.” In particular, Westar disputesthejudge’ sfinding
that the two contested citations at issue here relate to “two different excavation sites,”
pointing out that “[t]he trench, at the same location [as] the excavation, was a continuation
of the excavation. They were not two separate and distinct worksites.” In response, the
Secretary supports the judge’ s resolution of thisissue, contending that “[t]he facts here are
strongly analogous to Catapano.”

On the record before us, we agree with Westar that the circumstances here are

factually different from the circumstances that existed at the worksites in Catapano. The
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multiple citations under review in Catapano arose from multiple inspections of multiple
worksites. Here, in contrast, the two citations in question arose from what Westar contends
was a single inspection of asingle construction worksite. Despite these factual differences,
however, we conclude that, consistent with Catapano, abatement of one of the violative
conditions here would not have abated the other violative condition. We therefore conclude
that the Secretary acted within the scope of her authority inissuing two citations of the cave-
in protection standard. As the Commission found in Hoffman Constr. Co., 6 BNA OSHC
1274, 1275, 1977-78 CCH OSHD 122,489, p. 27,120 (No. 4182, 1978) (“Hoffman”),? “the
Secretary was justified in issuing separate citations’ because “the charges’ were “not
duplicative.”

Although, unlike the separate scaffolds in Hoffman, the excavations here were not
“entirely different and separate,” we concludethat there were sufficient distinctions between
the two alleged violations of section 1926.652(a)(1) to warrant the conclusion that the
Secretary acted within the scope of her discretion in treating them as separate violations of
the standard and of the Act. See id. (“[t]he Secretary chose to cite Hoffman for separate
violations of the same standard, and under these circumstances, it iswithin hisdiscretion as
the prosecutor under the Act to do so”). Essentially, the distinctionswe rely on are the ones
identified by CO Coffey asthe basis of OSHA’ s decision to issue the two separate citations:
the excavation at issuein Docket No. 97-0227 and thetrench at issuein Docket No. 97-0226
had been dug on two separate days in two different locations; with some relatively minor
exceptions, theexcavation had been backfilled and that operati on had been compl eted before
digging of the trench began; and, again with relatively minor exceptions, the work and the

8Like theinstant cases, Hoffman involved the issuance of two citations for violation
of the same standard resulting from a single OSHA inspection of a single construction
worksite. The Commission noted, however, that “[t]he citations were directed towards
separate locations at the worksite and involved two different scaffolds.” 6 BNA OSHC at
1275n.2, 1977-78 CCH OSHD at p. 27,120 n.2.
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work environment differed significantly on July 16 and July 17 (digging a rectangular
excavation and installing amanholein it, as compared to digging along, narrow trench and
laying and connecting piping in it). In addition, as emphasized by the Secretary in her
arguments on review, abatement of the cave-in hazard that existed in the excavation on July
16 would not have abated the cave-in hazard that existed in the trench on July 17. Under
these circumstances, we concludethat thetwo contested citationsclearly “donotinvolve‘the
sameoffense,’ ” asin Catapano, 17 BNA OSHC at 1779, 1995-97 CCH OSHD at p. 43,605,
and that the Secretary accordingly acted within the scope of her authority in issuing them.
B. The“ Competent Person” Inspection Standard

Also at issue in these cases are two citation items alleging serious violations of 29
C.F.R. 81926.651(k)(1),’ each carrying a proposed penalty of $6300. Item 3 of citation no.
1thatisat issuein Docket No. 97-0227 allegesthat Westar violated the “ competent person”
inspection standard in that, “[a]t the jobsite on or about 07/16/96, an employee was allowed
to work in an 8 feet x 13 feet x 8 feet deegp excavation which had not been inspected by a
competent person.” Item 3 of citation no. 1that isat issuein Docket No. 97-0226 allegesthat
Westar violated this same standard in that, “[a]t the jobsite on or about 07/17/96, an

*The cited standard provides that:

Daily inspections of excavations, the adjacent areas, and protective systems shall be
made by a competent person for evidence of a situation that could result in possible
cave-ins, indicationsof failure of protective systems, hazardousatmospheres, or other
hazardous conditions. Aninspection shall be conducted by the competent person prior
to the start of work and as needed throughout the shift. Inspections shall also be made
after every rainstorm or other hazard increasing occurrence. These inspections are
only required when employee exposure can be reasonably anticipated.

The term “competent person” as used in the cited standard is defined as meaning “one who
Is capable of identifying existing and predictable hazards in the surroundings or working
conditions which are unsanitary, hazardous, or dangerous to employees, and who has
authorization to take prompt corrective measures to eliminate them.” 29 C.F.R. §
1926.650(b).
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employeewasallowed towork inatrench 3.5 feet widex 116 feet long x 7.5 feet deep which
had not been inspected by a competent person.” In her decision, the judge affirmed both
citation items, assessing separate penalties for each violation, as proposed. However, even
though Westar had challenged the Secretary’ sissuance of two citationsfor violation of this
standard aswell asfor violation of section 1926.652(a)(1), thejudgedid not addressWestar’ s
arguments with respect to these two citation items. Westar again raises the issue before us.

Westar’ schallengeto theissuance of separate citationsfor violation of the competent
person inspection standard cites that part of the Commission’s decision in Catapano where
the Commission vacated all but one of the seven citations alleging training violations of 29
C.F.R.§1926.21(b)(2)," based onthe Commission’ sconclusionthat thiswas“[t|heonearea
wherethe Secretary exceeded hisdiscretion.” 17 BNA OSHC at 1780, 1995-97 CCH OSHD
at p. 43,606. In essence, the Commission found, based on itsreview of the record evidence,
that the Secretary had cited Catapano seven times for the same violation. In particular, the
Commission could not perceive any difference among the seven citation items in terms of
theidentity of the untrained employees or the content of thetraining that Catapano had failed
to provide. Theonly apparent distinction wasintherespective dates of thealleged violations.
In light of the record, the Commission concluded, “only a single citation and penalty
assessment” was permissible* under the language of section 1926.21(b)(2).” 17 BNA OSHC
at 1780, 1995-97 CCH OSHD at p. 43,607.

Based on thefacts of the cases before us, we conclude that the Secretary acted within
her authority when she issued two citations for Westar’ sfailure to have a competent person
inspect its worksite on July 16 and July 17. We find that the basis of the violations at issue
here is not just Westar’s failure to have an adequately-trained competent person present at

the Rowley construction site but also its failure to have its excavation inspected by a

That standard provides that “[t]he employer shall instruct each employee in the
recognition and avoidance of unsafe conditions and the regulations applicable to his work
environment to control or eliminate any hazards or other exposureto illness or injury.”
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competent person on July 16 and itstrench inspected by a competent person on July 17 prior
to alowing employees to enter into them. While Westar’s failure to provide competent
person training to its own employees, or alternatively to obtain the services of a competent
person from outside of the company, was clearly an element of these alleged violations, it
was not the only element. An equally important element was Westar’ sfailureto comply with
theinspection requirementsof the cited standard, see supra note 9, including in particular the
requirement that “[d]aily inspections of excavations. .. bemade. . . prior to the start of work
... when[ever] employee exposure can be reasonably anticipated.”**

Our conclusion regarding the bases of the instant violations turns on the language of
the contested citations, which described the alleged violations as Westar’s “allow[ing]” its
employee “to work in” an excavation (on July 16) and atrench (on July 17) “which had not
been inspected by acompetent person.” Consistent with thisdescription, CO Coffey testified
that the basis of the alleged violation at issue in Docket No. 97-0226 was Westar president
Reagan’s statements to him “that neither he [nJor anyone in his employ could make the
gualifications of a competent person for excavation and [that] Westar Mechanical and Mr.
Reagan did not employ any other outside competent person to inspect that trench before
employees entered it” (emphasis added). Similarly, CO Coffey testified that the alleged

violation at issue in Docket No. 97-0227 had been classified as a serious violation:

"Because the cited standard at issue here contains both of these requirements, we
conclude that, contrary to Westar’s argument, it is easily distinguishable from the training
standard that was at issue in Catapano. Thus, if Catapano had provided its employees the
training that is specified in 29 C.F.R. § 1926.21(b)(2), it would have fully complied with its
obligation under that standard. In contrast, if Westar had provided one or more of its
employees with the training necessary to make them “competent person[s]” within the
meaning of section 1926.651(k)(1), it would not have fully complied with its obligations
under the cited standard becauseit still would have been required to ensure that acompetent
person was present at the Rowley worksite to inspect the excavation prior to allowing
employeeentry on July 16 and again present to inspect thetrench prior to allowing employee
entry on July 17.
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[b]ecause the excavation . . . was eight feet [deep], there was no competent personin
the employ of Westar Mechanical . . . [and] no outside person that they employed to
be a competent person at the excavation site and employees were exposed to a
possible cave-in while working in the excavation. They were allowed to enter the
excavation prior to any inspection being made by a competent person.

(Emphasis added).

In sum, we conclude that the two citation items that are before usin Docket Nos. 97-
0226 and 97-0227 do not allege “the same offense” and that they are not “duplicative.”
Accordingly, the Secretary did not exceed her authority in separately citing Westar’ s two
separate violations of the competent person inspection standard.*

[11. The Allegation of Willfulness

A violation iswillful if committed with intentional, knowing, or voluntary disregard
for the requirements of the Act, or with plain indifference to employee safety. E.g., A.
Schonbek & Co. v. Donovan, 646 F.2d 799, 800 (2d Cir. 1981); Tampa Shipyards, Inc., 15
BNA OSHC 1533, 1539, 1991-93 CCH OSHD 1 29,617, p. 40,101 (No. 86-0360, 1992)
(consolidated). “A willful violation is differentiated by a heightened awareness -- of the
Illegality of the conduct or conditions-- and by astate of mind -- consciousdisregard or plain
indifference.” E.g., Williams Enterps., Inc., 13 BNA OSHC 1249, 1256-57, 1986-87 CCH
OSHD {27,893, p. 36,589 (No. 85-0355, 1987). Item 1 of Citation 2 in each docket number
alleged that the violations of section 1926.652(a)(1) were willful. At issue on review isthe

judge’ s reclassification of these two cave-in protection items as serious.

2Chairman Rogers notesthat, while the Commission upheld the Secretary’ sissuance
of two separate citationsfor violation of the same standard in Hoffman, it also upheld in that
same case the judge’ s assessment of a single, combined penalty for the two separately-cited
violations. Similarly, in the instant cases, to the extent Westar raises legitimate concerns
about the overlapping of the Secretary’ s citations, Chairman Rogers would address them by
assessing combined penalties, where appropriate. Accordingly, Chairman Rogers would
uphold the judge’s assessment of two separate penalties for Westar’s two violations of
section 1926.652(a)(1), but assess only a single, combined penalty for Westar’'s two
violations of section 1926.651(k)(1).
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In her decision, the judge expressly noted the Secretary’ s contention that the section
1926.652(a)(1) violations were willful “because Respondent demonstrated a careless
disregard of and plain indifference to employee safety.” She concluded that the Secretary’ s
argument was based on the following evidence: (a) testimony and exhibits that assertedly
established Westar president Reagan’s presence at an all-day “excavation safety seminar”
that had included a brief presentation (20 minutes or less) on federal and state cave-in
protection requirements; (b) the testimony of a former Westar employee, Christopher
Michaels, that Reagan had subsequently described the seminar to him as “just a bunch of
bullshit’; and (c) statements made by Reagan to CO Coffey during a recorded opening
conference interview.

The judge concluded that neither the specific evidence relied upon by the Secretary,
nor the record as a whole, “demonstrated that the violations at issue were willful.” In
particular, she found that the Secretary had failed to establish by a preponderance of the
evidencethat Reagan had “ actually attended the excavation seminar” wherethe presentation
on cave-in protection requirements had been made. Alternatively, she found that, even if
Reagan had attended, the presentation would not have given him “knowledge of OSHA'’s
excavation standards.” As for Reagan's “aleged statement” to the former employee
following the seminar, the judge concluded that the Secretary’ sreliance on that statement as
“support[ing] afinding of an attitude toward employee saf ety that would riseto willful under
theAct” was*[e]qually unpersuasive.” Thejudgeal so disagreed with the Secretary’ sreliance
on Reagan’ s recorded interview by the CO. Based on her own review of the recording and
transcript of theinterview, she concluded that theinterview “indicates[ Reagan’ s| ignorance
of the [OSH] Act and the excavations standard.” She further found that the interview
“indicates. . . that [Reagan] did not fail to act in the face of aknown duty and that he did not
have a heightened awareness the cited conduct was illegal .”

A. Scope of Review
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In challenging the judge's conclusion that Westar’'s violations of the cave-in
protection standard were not willful, the Secretary argues before us that she met her burden
of proving willfulness under either or both prongs of the Commission’s test, as set forth
above, by establishing both Westar’ s conscious disregard of aknown saf ety requirement and
itsplainindifference to employee safety. In response, Westar correctly pointsout that, in the
post-hearing brief shefiled with thejudge, the Secretary argued only that she had established
willfulness under the plain indifference prong of the Commission’ stest. Citing Commission
Rule92(c), 29 C.F.R. 8 2200.92(c), Westar contendsthat the Secretary istherefore precluded
from arguing willfulness on review under theintentional disregard prong because shefailed
to first present that argument before the judge.

We disagree. Commission Rule 92(c), which is captioned “ I ssues not raised before
Judge,” provides, in pertinent part, that “[t]he Commission will ordinarily not review issues
that the Judge did not have the opportunity to pass upon.” Here, there can be no doubt that
the judge had “the opportunity to pass upon” the issue of whether Westar intentionaly,
knowingly, or voluntarily disregarded the requirements of the cave-in protection standard
since that issue was repeatedly raised before her (both directly and indirectly, i.e., through
the testimony and exhibits). For example, in their Joint Prehearing Statement, the parties
described the willfulness issue that was to be tried in Docket No. 97-0227 as follows:
“Whether the Respondent demonstrated intentional, knowing or voluntary disregard for the
requirements of the Act or plain indifference to employee safety on July 16, 1996, infailing
to protect its employees working in the excavation in the right of way of North Street from
cave-insby the use of any protective system. . . .” The parties used this same alternative test
language in describing the willfulness issue that wasto be tried in Docket No. 97-0226.

Not only did the judge have the opportunity to pass on theintentional disregard issue;
she, in fact, did pass on it, implicitly holding (in her findings concerning Reagan’s
knowledge and state of mind) that the Secretary had failed to prove willfulness under the

intentional disregard prong of the Commission’stest. Asthe Secretary correctly points out,
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Rule 92(c) cannot be invoked to prevent her from challenging the judge’s findings and
conclusionson thewillfulnessissue. See Peavey Grain Co., 15 BNA OSHC 1354, 1358 n.8,
1991-93 CCH OSHD 1 29,533, p. 39,872 n.8 (No. 89-3046, 1991) (“[r]eview necessarily
includes any matter essential to accepting or rejecting a judge’s resolution of a citation
item”), and casestherecited. Weaccordingly concludethat both of the Secretary’ salternative
theories of willfulness are properly before us on review.

While we agree with the Secretary that the scope of our review encompasses both of
her aternative arguments on the willfulness issue, the Commission is unable to reach
agreement on the merits of those arguments.’® For the reasons stated in Part 111.B, infra,
Chairman Rogers agrees with the judge that the Secretary failed to prove willfulness under
either the “intentional disregard for the requirements of the Act” or the “plain indifference
toemployeesafety” prong of the Commission’ swillfulnesstest. For thereasonsstated in Part
[11.C, infra, Commissioner Eisenbrey agrees with the Secretary that she met her burden of
proving willfulnessunder either or both prongsof the Commission’ stest. Under section 12(f)
of the Act, 29 U.S.C. § 661(f), official action can be taken by the Commission with the
affirmative vote of at least two members. To resolve their impasse over this classification
issue, and permit a more speedy resolution of these cases, Chairman Rogers and
Commissioner Eisenbrey have agreed to affirm the judge’s decision to classify Westar's
seriousviolations of 29 C.F.R. § 1926.652(a)(1) as nonwillful, but to accord the nonwillful
classification of the judge’'s decision the precedential value of an unreviewed judge’s
decision. SeeLife Science Products Co., 6 BNA OSHC 1053, 1977-78 CCH OSHD 22,313
(No. 14910, 1977), aff' d sub nom. Moorev. OSHRC, 591 F.2d 991 (4th Cir. 1979). Seealso
S. Regis Paper Co., 11 BNA OSHC 2208, 2210, 1984-85 CCH OSHD 127,032, p. 34,805
(No. 77-1385, 1984).

B\We agree that the violations were “serious” within the meaning of section 17(k) of
the Act, 29 U.S.C. 8§ 666(k), as found by the judge. See infra note 24.
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B. Chairman Rogers Views

Under Commission precedent and applicable appellate court case law, aviolationis
willful within the meaning of section 17(a) of the Act, 29 U.S.C. § 666(a), if committed with
intentional, knowing or voluntary disregard for the requirements of the Act, or with plain
indifferenceto employee safety. E.g., A. Schonbek & Co., 646 F.2d at 800. Chairman Rogers
agrees with the judge that, based on the record, the Secretary failed to meet her burden of
proving that Westar’ sviolations of section 1926.652(a) (1) werewillful under either prong.**

1. Intentional Disregard for the Requirements of the Act Not Proven

To prove that a violation was willful under the intentional disregard prong, the
Secretary must establish that the employer knew of the applicable standard prohibiting the
condition and that it consciously disregarded it. E.g., Williams Enterps., 13 BNA OSHC at
1257,1986-87 CCH OSHD at p. 36,589; see Branham Sgn Co., 18 BNA OSHC 2132, 2134,
2000 CCH OSHD 1] 32,106, p. 48,263 (No. 98-0752, 2000). At the hearing, the Secretary
sought to establish Westar president Reagan’ s (and thus Westar’ s) actual knowledge of the
OSHA cave-in protection standard by introducing evidence of an “excavation safety
seminar” that Reagan had assertedly attended almost two and one-half years before the cited
violations. During this al-day seminar, which was co-sponsored by the Underground
Facilities Protective Organization and devoted primarily to presentations on the importance
of having underground utility lines identified and marked prior to beginning excavation
projects, see supra note 6, New Y ork State safety and health inspector Thomas Shiel gave
a 16- or 20-minute presentation on federal and state cave-in protection requirements. In her
decision, the judge concluded that the Secretary had failed to establish by a preponderance

“Insofar as courts have recognized that the requisite knowledge for purposes of
willfulness can be established by showing the deliberate avoidance of such knowledge, the
Chairman would find that the Secretary likewisefailsto meet her burden on the record here.
See U.S v. Ladish Malting Co., 135 F.3d 484 (7th Cir. 1998) (construing “willful” under
section 17(e) of the Act, 29 U.S.C. § 666(€)).
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of the evidence that Reagan had actually attended the U.F.P.O. seminar. Alternatively, she
concluded, even if she could find that Reagan had attended the seminar, she was not
“persuade[d]” by her review of Shiel’ svideotaped presentation that that presentation would
have given Reagan “knowledge of OSHA’s excavations standard.”

On review, the Secretary vigorously challenges both of these findings. However,
having examined the record, Chairman Rogers concludes that, at best, the Secretary
established Reagan’ spresenceat the U.F.P.O. program during the presentations by theutility
companieson underground markings.™ Therecord isdevoid of any evidencelinking Reagan

to attendance at Shiel’ s presentation on protection against cave-ins.*

>Reagan’ s statements to former employee Christopher Michagls and to CO Coffey
about the “excavation safety seminar” focused on the utility company presentations
concerning themarking of underground facilities. Thus, for example, Michael stestified that,
after Reagan described the seminar to him as“just abunch of bullshit,” he (Michaels) asked
Reagan to explain his comment. Reagan responded that the seminar “was just Orange and
Rockland, which, again, isour utility company, their regulations about how they wanted the
contractor to work around their gas lines, electric lines buried in the ground; those types of
regulations. How far you’ re supposed to be with abackhoe from these electric linesand gas,
things of that nature.” Reagan’sfocus on that part of the programis hardly surprising since
the U.F.P.O. representative (Robert Foster) called by the Secretary to testify about the
seminar described U.F.P.O.’ sentire“education component,” including its co-sponsorship of
this particular event, as an effort to “get[] people to use the service and call before they
excavate” so that damage to underground facilities could be minimized. Although the
program wastitled “excavation safety seminar,” it seems clear from the evidence presented
that any discussion of either employee safety or cave-in hazards during the course of the
presentations was merely peripheral to the program’s primary agenda.

8The Chairman notesthat CO Coffey expressly acknowledged on cross-examination
that he had not based his claim of Westar’'s “knowledge’ of the OSHA standard on the
U.F.P.O. safety seminar because he had had no proof that Reagan had actually seen Shiel’s
presentation.
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Alternatively, the Secretary argues, she established Reagan’s (and thus Westar’s)
actual knowledge of the cited standard by introducing into evidence (in both recorded and
transcripted forms) the opening conference interview between Reagan and CO Coffey. In
particular, the Secretary emphasizes Reagan’ s response to two questions, as follows:

Q. ...Atabout what depth did you think that you should have some sort of

shoring or sloping or some sort of protective system?

A. [W]eawaysconsidered 5to6feet* * * Andthen...wetry to keep it
wider at the top.

* * *

Q. [Y]ou stated earlier that you needed . . . something at 5 or 6 feet . . . [sO]
at 7 and 8 feet why weren't you providing some sort of protection? For your
employees?

A. ...l don't have areason for that.

Accordingtothe Secretary, “[e]venif noreferenceismade to theinformation communicated
during the disputed saf ety seminar attendance,” Reagan’ sknowledge of the conditionsat the
time of the alleged violations (based on his presence at the worksite on both July 16 and 17),
combined with his above-quoted responses to CO Coffey’s questions, are “enough” to
establish Westar’ s conscious disregard of a known safety requirement.

Considering this same argument in her decision, the judge disagreed. Based on her
review of company president Reagan’s interview in its entirety, she concluded that the
interview “indicates|[that] hewasnot knowledgeableinthe OSHA excavationsstandard, that
he did not fail to act in the face of a known duty, and that he did not have a heightened
awareness the cited conduct was illegal”; that it “reveals no evidence that Mr. Reagan or
anyone who worked for him was aware of what the excavations standard required”; that it
“a so reveals he had never had an OSHA inspection before” ; and ultimately that it “indicates

hisignorance of the Act and the excavations standard.”
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Having reviewed the evidence in question, Chairman Rogers again is unableto find
any error in the judge’'s evaluation of it. In particular, given the ambiguity of both the
guestion and the answer quoted above, she cannot agree with the Secretary that Reagan’s
statement that “we always considered 5to 6 feet * * * Andthen ... wetry to keep it wider
at the top” constitutes an admission that he (Reagan) knew that cave-in protection was
required at those depths under the cited OSHA standard.'” Instead, she viewsthat exchange
in the context of Reagan’s prior statements to CO Coffey (during the same interview) that
he had “[n]ot realy” heard anything about the “new” OSHA excavation standard (that went
into effect in 1990) and that he didn’t know any OSHA excavation requirement well enough
“to quoteyou arule or achapter or verse.” Cf. C.E.M. Plumbing, Inc., 17 BNA OSHC 2080,
2081, 1995-97 CCH OSHD {31,242, p. 43,820 (No. 95-0676, 1997) (Commission concluded
it had “no basis for reversing” ajudge who “relied primarily” on the company president’s

“lack of specific familiarity with OSHA regulations’*® and on his statement “that he would

"Reagan seems to have construed the question as a request for information about
Westar’s general practice or policy with regard to shoring or sloping. The phrasing of the
guestion is such that he could reasonably have interpreted it in that manner, and his answer
to the question certainly appearsto be an assertion that Westar generally considered whether
sloping was needed once an excavation reached a depth of five to six feet. The Chairman
further notes that, while the Secretary emphasizes Reagan’ s statement that he didn’t “have
areason” for not “providing some sort of protection” to the employeesin the excavation and
trench at issue, Reagan did indicate at another point in the interview that the trench had not
been sloped because of the space constraints created, for example, by a guard house and a
pre-existing gas linein the center of the Rowley parking lot, aswell asthe water main once
it was discovered (“everything wastight and . . . wewere working around alot of utilities”).
The interview gives no indication that Reagan was familiar with any form of cave-in
protection other than sloping.

¥The judge in that case found, for example, that the company president, “although
(continued...)
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have complied with the regulation had he been aware of it” in finding that a plumbing
contractor’ s violation of the cave-in protection standard was not willful).

Under the Commission’s precedent, “[a] willful violation is differentiated by a
hei ghtened awareness-- of theillegality of the conduct or conditions-- and by astate of mind
-- conscious disregard or plain indifference.” E.g., Williams Enterps., Inc., 13 BNA OSHC
at 1256-57, 1986-87 CCH OSHD at p. 36,589. On the record now before the Commission,
the Chairman concludesthat the evidencerelied on by the Secretary to show willfulnesswas

simply insufficient to establish company president Reagan’s actual knowledge of the cited

18(...continued)

generally familiar with soil types and available safety measures, was not familiar with
gpecific OSHA regulations, was unaware of OSHA soil classifications and completely
misunderstood OSHA sloping and trenching requirements.” Id. The judge also found that
C.E.M Plumbing “had no history of prior OSHA citations’ and that C.E.M.’s president
erroneously “believed that the trench cited in [that] matter did not require shoring” and that
“there was no danger of cave-in.” Id. Having reviewed the record in the instant cases, the
Chairman concludesthat thereare strong parallel sbetween C.E.M. Plumbing and these cases,
both intermsof their respective evidentiary records and the common rational e of the judges
decisions at issue before the Commission.
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OSHA standard. A fortiori, she would be unableto find that Reagan (and thus Westar) had
a heightened awareness of theillegality of the cited conditions and the requisite intentional
disregard.

2. Plain Indifference to Employee Safety Not Proven
The Secretary argues that Westar's violations of the cave-in protection standard
demonstrateditsplainindifferenceto employeesafety. Ontherecord beforethe Commission,
however, Chairman Rogers is unable to conclude that the Secretary has met her burden to
show plain indifference.
At the outset, the Chairman notes the foll owing exchange between Westar president
Reagan and CO Coffey during the opening conference interview:

Q. [Y]ou are the . . . president of a company and you are looking at atrench
that has your peopleworking init that hasvertical sides-- 8to 7 to 6 feet deep
and you didn’t do anything at all, nothing registered asto, that we need
protection, that thisis alife threatening situation [ 7]

A. | didn’t seeit asalife threatening situation at the time.

Q. You didn't seeit as a hazardous situation?

A. No, if | did | would have done something. | was there [in the excavation]

working myself, the day before [the cave-in].
The Secretary asserts that these above-quoted statements are a clear indication of Reagan’s
“cavalier attitude to employee safety.” Chairman Rogers concludes, however, that another
inference is equally plausible, if not more so, on the record in this case, i.e., that Reagan’s
statements are evidence that he failed to appreciate the hazard presented to him and his
employee (Reilly) by the violative conditions.

Thus, the Chairman construes Reagan’s statements in the context of the evidence
introduced by the Secretary in support of the two alleged violations of 29 C.F.R. §
1926.651(k)(1). See supra Part 11.B. In affirming those citation items, the judge relied
primarily on Reagan’s admission to CO Coffey that “neither he nor his foreman, Mr.
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Countryman, had thetraining or knowledge necessary to be acompetent person.” *° When the
CO asked Reagan why his foreman wasn’'t qualified as a “competent person,” Westar's
president answered that “[w]€ re basically not in the excavating business. . . . [W]e use
subcontractorsto excavate.” He further claimed that only asmall part of Westar’s business
(“10% maybe”) involved working in excavations.

Chairman Rogers also views Reagan’'s statement that he “didn’t see [the cited
conditions] asalifethreatening situation at thetime” in the context of arecord that contains
no evidence that anyone who observed the unshored and unsloped excavation and trench at
Issue in these cases recognized the hazard they presented to the employees working within
them. In particular, she notes that neither the testimony nor the written statements (given to
the police) of the two backhoe operators, Chad and James Loiodice, provide any indication
that either backhoe operator foresaw the possibility of acave-in prior to its occurrence. On
the contrary, both witnesses indicated that the collapse of the trench wall had occurred
without any prior warning and had taken them entirely by surprise®® Nor is there any

indication in the record that the city plumbing inspector, who observed the violative

®Thejudge correctly pointed out that, in order to be a“ competent person” within the
meaning of the OSHA excavation standard, “one must . . . be knowledgeable about[] soils
analysis, the use of protective systems, and the requirements of this standard.” Y et, during
hisinterview, Reagan stated that he had no idea what type of soil wasin the excavation and
trench at issue, suggested that the only form of cave-in protection he had had any experience
with was sloping, and further indicated that he did not know any of the specific requirements
of the OSHA excavation standard.

\Westar president Reagan suggested during hisinterview that, because Westar itself
did not dig excavations or trenches, he relied heavily on Westar's subcontractors to dig
excavations and trenches that were safe. In this instance, however, it appears that reliance
was misplaced. Thus, CO Coffey testified that OSHA had not only cited Westar but also 5L
“for their failure to have a competent person” at the worksite. See supra note 9. Coffey
further testified that he had “no knowledge of any competent person looking at the
excavation or inspecting the excavation at all.”
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conditionson July 17 and possibly on July 16 aswell, gave any warning to Westar (or indeed
recognized himself) that the unshored and unsloped trench might collapse.?

In Propellex Corp., 18 BNA OSHC 1677, 1684, 1999 CCH OSHD ¢ 31,792, p.
46,592 (No. 96-0265, 1999) (“Propellex’), the Commission held “that the Secretary [had]
failedto establish that the violations[at issue on review] werewillful [ becausethe] evidence
[did] not show that Propellex had a heightened awareness of the violations.” With respect to
one of thetwo supervisory employees whose knowledge and state of mind were at issue, the
Commission concluded that the record did not establish that he* had the requisite heightened
awarenessfor awillful violation” because the evidence was“insufficient to show that . . . he
[had] appreciated the hazards those conditions presented.” Id. With respect to the other
supervisor, who had believed the violative conditions to be “safe” and either authorized or
permitted by higher-level management, the Commission held that, even though she had
“exercised poor judgment in permitting the hazardous conditions to exist,” it could not
“conclude that she [had] acted willfully.” Id. For essentially these same reasons, Chairman
Rogers concludes that Westar president Reagan lacked the “heightened awareness of the

violations’ that would have supported afinding of “plain indifference to employee safety.”

?In the parallel state court criminal proceedings that arose out of the same incident
that led to the instant OSH Act proceedings, a New Y ork State appellate court emphasized
the role of the city plumbing inspector with respect to the incident in affirming a lower
court’ sdecisionto dismissseveral of the chargesbrought against Westar’ spresident Reagan,
Westar, and 5L. People v. Reagan et al., 1998 WL 885020 (N.Y.A.D. 2 Dept. Dec. 17,
1998). That decisionispart of therecord in these cases. More generally, the court noted that:

[t]herewas no evidence presented that anyone at the scene, including the participants,
contractors, plumbers, laborers, excavators, or the City, objected to the procedure
[agreed upon during the conference between Reagan and Brannan], or went ahead
recklesdly (i.e., with heightened awareness of a substantial and unjustifiable risk of
collapse, let alone arisk of drowning). They all continued, believing the prescribed
approach to be both appropriate and officially approved. All of this not only failsto
support, but negatesthe element of recklessnessthat the defendantswere aware of and
“consciously disregard[ed]” a* substantial and unjustified risk.”
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Chairman Rogers would therefore affirm the judge’ s conclusion that Westar’ s violations of
the cave-in protection standard were not willful.
C. Commissioner Eisenbrey’sViews

In order to avoid an impasse and resol ve these cases, Commissioner Eisenbrey joins
in the decision to affirm the judge, though he believes Westar’s violations of section
1926.652(a)(1) were willful. In Commissioner Eisenbrey’s view, the record displays an
attitude of obstinate, studied indifference to employee safety on the part of Westar and its
president, Roger Reagan. Although in the business of laying pipe and underground linesfor
many years, Westar provided no training in excavation safety to itsemployees, had no safety
program, and rarely, if ever, used any protective measures in deep trenches. A former
supervisor testified that all of the excavations deeper than five feet in which he worked
during the two and a half years immediately prior to the accident, including one that was
fourteen feet deep, had vertical wallsand were unshored. Westar routinely sent itsempl oyees
Into excavations that had not been inspected by a competent person for soil composition,
hazards, or the need for protective measures.

There should be no disputethat Westar’ sviolationsin theinstant caseswereknowing
and intentional: both Westar’ s foreman, Ray Countryman, and Reagan were at the site and
observed the empl oyeesin the unshored excavations. They had the opportunity to removethe
employees and provide protections but chose not to. When asked why, Reagan did not claim
that he did not know that the narrow, 8-foot deep trench needed shoring or a protective
system. Rather, while admitting that he knew protective measures were required at five to
six feet in depth, he stated that he didn’t use any such measures here because he “just didn’t
fed the safety, uh, we had awide ditch and, we were, you know, everything was tight and
it went in and out quick, wewereworking around alot of utilitiesand wejust didn’t.” When
asked specifically what was “going through [his] mind” when he chose not to provide
protection in the cited trench despite knowing that protection was needed at fiveto six feet,

all Reagan could say was “1 don’t have a, | mean, | don’t have areason for that.” On this
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record, Commissioner Eisenbrey would find that the Secretary has proved by a
preponderance of the evidence that Reagan was aware of his obligation to protect his
employees and knowingly chose not to do s0.?

Despite Reagan’s admissions in his tape-recorded interview with the compliance
officers, Westar now arguesthat itsmanagersand supervisorswere so ignorant of OSHA and
itsrequirementsthat they did not know that the unshored excavation and trench were unsafe.
Commissioner Eisenbrey disagrees and would find that the COs' interview shows that
Reagan did know therewere hazardsin trencheslike the onethat collapsed and killed Martin
Grenzhauser and Edward Rellly. Reagan admitted that he knew from newspaper reportsthat
unsafe trenches can cause serious injuries. Without knowing “chapter or verse,” he
nevertheless knew that OSHA has excavation safety requirements and believed therewas a
set of OSHA'’ sregulations on site -- hejust never cared enough about hisemployees' safety
to learn the standards in detail or call OSHA. The Secretary has proved that Reagan knew
enough to know he should have protected his empl oyees once the trench was dug deeper than
six feet. “Inevaluating willfulness, aprimary consideration isthe employer’ sattitudetoward
the Act and the standards adopted under it.” Williams Enterps., Inc., 13BNA OSHC at 1257,

?2Commissioner Eisenbrey finds these cases distinguishable from C.E.M. Plumbing,
Inc., 17 BNA OSHC at 2081, 1995-97 CCH OSHD at p. 43,820, where the Commission
found that the employer’ sviolation for failureto shoreasix-foot deep trench wasnot willful.
In C.E.M., the employer had previously used shoring for “deeper jobs’ than the cited trench
-- those “over six or seven feet.” |d. (emphasis added). Moreover, the judge found, and the
Commission apparently agreed, that the company president “believed that thetrench . . . did
not require shoring, that therewasno danger of cave-in because of the cohesiveclay soil, and
an extensiveroot system supporting thesoil.” Id. Here, in contrast, Reagan admitted knowing
that shoring was required in shallower excavations than those for which Westar was cited.
Reagan never claimed that he believed that shoring was unnecessary. Although Reagan
denied that he thought the trench was life-threatening or hazardous, unlike the company
president in C.E.M. he provided no objective basisfor his erroneous belief. Accordingly, in
Commissioner Eisenbrey’s view, C.E.M. provides no support for finding that Westar’s
violations were not willful.
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1986-87 CCH OSHD at p. 36,589. Reagan’s attitude has been to pretend the law does not
apply to him, and is exemplified by his comment to Michaels that the excavation safety
seminar was “a bunch of bullshit.”?

The Commission has always distinguished between the kind of merely careless,
accidental, or negligent conduct that characterizes seriousviol ations, and willful conduct that
should be more harshly punished. Commissioner Eisenbrey finds that Reagan’s utter and
deliberate indifference to employee safety is more than merely negligent. It constitutes the
kind of recklessdisregard for the law and his employees’ safety that makestheviolationsin
thesecaseswillful. InU.S v. Ladish Malting Co., 135 F.3d 484 (7th Cir. 1998), in discussing
criminal willfulness under section 17(e) of the Act, the court explained that employers may
not shield themselves from liability by hiding their heads in the sand. “Knowledge may be
proved by showing deliberate indifference to the facts or the law . . . , or by showing
awareness of a significant risk coupled with steps to avoid additional information . . ., but
in either event what must be proved beyond a reasonable doubt is actual rather than
constructive knowledge.” Ladish Malting, 135 F.3d at 490. It makes no sense hereto search
for Westar’ s* heightened awareness’ of the hazardousness of the situation since Westar has
made a deliberate effort to know and be aware of as little as possible. Reagan is not less
culpablefor having cared so little that he did nothing to learn more about excavation saf ety
or hislegal duty than he would have been if he had cared enough to learn precisely what the
standards require.

In accord with Ladish Malting, the Supreme Court has construed the word “willful”
for purposesof the Age Discrimination in Employment Act and the Fair Labor StandardsAct

to encompass not just knowledge of alegal duty, but an attitude of indifferenceto the duty --

In Commissioner Eisenbrey’ sview, the judge was plainly wrong in finding that the
Secretary failed to prove that Reagan attended the seminar. Reagan, himself, admitted to the
compliance officers that he did attend the seminar, and foreman Michael s testified without
rebuttal that Reagan told him that he attended the seminar.
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an avoidance of knowledge. The Court has held that an employer acts willfully if “the
employer either knew or showed recklessdisregard for the matter of whether itsconduct was
prohibited by the statute.. . . .” McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133 (1988),
citing TWA, Inc. v. Thurston, 469 U.S. 111 (1985). In Thurston, the Court said its definition
of “willful” isconsistent with its prior cases, such as U.S. v. Murdock, 290 U.S. 384 (1933),
where the Court held that willful conduct is“marked by careless disregard [for] whether or
not one has the right so to act.” Thurston, 469 U.S. at 127. In Commissioner Eisenbrey’s
view, Westar’' s and Reagan’ s conduct shows precisely thisreckless disregard for whether it
was meeting its legal duty to protect its employees.

Finally, thereisno evidencethat the City plumbinginspector’ sapproval of thechange
in course of thetrench had anything to do with Reagan’ s decision to send employeesinto the
unsafe trench on July 17. The trench walls were not vertical and unshored because the City
inspector somehow |ulled Reagan into thinking they were safe. The walls were vertical and
unshored because that washow Westar alwaysworked, even when atrench was 14 feet deep.
Even Westar does not suggest that Reagan or hisforeman intended to shorethistrench, slope
its walls, or install a trench box, but for the actions of the City plumbing inspector.
Commissioner Eisenbrey concludes that Westar had already willfully violated the Act by
intentionally exposing its employees to the hazards of the unprotected trench before the
inspector was even called to the site to examine the water line. Accordingly, he would find
that Westar’ s violations of section 1926.652(a)(1) were willful, as alleged.

V. Penalties

Under section 17(j) of the Act, 29 U.S.C. 8 666(j), the Commission has the authority
to assess penalties based on due consideration of the employer’s size, the gravity of the
violation, theemployer’ sgood faith, and the employer’ shistory of previousviolations. In her
decision, the judge assessed penalties of $6300 per citation item for Westar’ s two serious
violations of the cave-in protection standard and its two serious violations of the competent

person inspection standard. She assessed penalties of $2250 per citation item for Westar’s
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two serious violations of two different vehicular traffic flagging standards and its serious
violation of the spoil piles placement standard.?* See supra notes 4 & 5 and accompanying
text. The penalties assessed by the judge for the two cave-in protection standard violations
were reduced to reflect the judge’ srejection of the Secretary’ s allegation that the violations
were willful. Otherwise, the judge’s penalty assessments were identical to the Secretary’s
penalty proposals.

Onreview, Westar generally challengesall of the assessed penaltiesasbeing punitive
rather than remedial. In addition, it raises two specific challengesto the judge’ s decision to
assess the proposed penalties, arguing that “[t]he compliance officer and his area director
abused their discretion [1] by applying the maximum GBP* and [(2) by] refusing to give the
respondent an adjustment for size of hisbusiness.” In response, the Secretary arguesthat any
errorsOSHA may havemadein calculating itsproposed penaltiesareirrelevant “ at thisstage
of the proceeding” sinceitisthejudge’ s penalty assessmentsand not the Secretary’ s penalty

proposals that are before us on review. We agree. OSHA'’ s procedures for determining a

#Thereis no dispute over the judge’ s classification of any of the seven violations at
Issue on review as serious. Under section 17(k) of the Act, 29 U.S.C. 8 666(k):

a serious violation shall be deemed to exist in a place of employment if thereisa
substantial probability that death or serious physical harm could result from a
condition which exists, or from one or more practices, means, methods, operations,
or processes which have been adopted or are in use, in such place of employment
unlessthe employer did not, and could not with the exercise of reasonable diligence,
know of the presence of the violation.

»The “GBP" or “Gravity-Based Penalty” is the starting point in OSHA’ s penalty
computations, a figure (based on the gravity of the alleged violation) that is then adjusted
downward (where appropriate) to reflect creditsfor the other three statutory penalty criteria
CO Coffey tedtified that OSHA used the statutory maximum of $7000 (for a serious
violation) asits GBP in computing the proposed penalties for four of the alleged violations
at issue on review (the two cave-in protection violations and the two competent person
inspection violations). Westar argues that OSHA thereby violated a provision of its Field
Inspection Reference Manual (“FIRM”) requiring that such decisions be made by the Area
Director, with the reasons for the decision “documented in the casefile.”
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Gravity-Based Penalty and the amounts it selects have no bearing on the Commission’s
penalty assessments.

However, we agree with Westar that the judge erred in failing to give due
consideration to the size of Westar’s business in determining appropriate penalties for the
seven violations at issue on review. Section 17(j) provides that:

The Commission shall have authority to assess all civil penalties provided in this
section, giving due consideration to the appropriateness of the penalty with respect
to the size of the business of the employer being charged, the gravity of the violation,
the good faith of the employer, and the history of previous violations.

Citing that provision, the Commission concluded in J.A. Jones Constr. Co., 15 BNA OSHC
2201, 2212-14, 1991-93 CCH OSHD 129,964, pp. 41,031-33 (No. 87-2059, 1993), that the
judge in that case had erred in not calculating penalty amounts based on the four statutory
factors. The Commission accordingly remanded the case with instructions to the judge to
reconsider the penalty amounts “based on specific factual findings relating to the penalty
assessment criteriafor eachindividual instance. ...” 15 BNA OSHC at 2214, 1991-93 CCH
OSHD at p. 41,033.

Here, as in J.A. Jones, we conclude that “the judge has failed to state an adequate
factual basis’ for her decision not to consider two of the four statutory penalty assessment
criteria. 15 BNA OSHC at 2213-14, 1991-93 CCH OSHD at p. 41,033. Thus, in reference
to Westar’ stwo violations of the cave-in protection standard, the judge concluded that “no
credit for size or good faith is duein light of the high gravity of the violations and in order
to achieve a deterrent effect.” With respect to each of the other five violations at issue on
review, she concluded that “ no credit for size or good faith is due because of the high gravity
of the violation.” However, based on our review of the record, we are not persuaded that
either rationale stated by the judge justifies her failure to give “due consideration” to two of
the four statutory penalty criteria. Here, asin J.A. Jones, the judge’s own findings, which
“indicate]d] that there [was] awide variation in the magnitude of the gravity factor among

thevarious. . . citation items,” contradict her conclusion that an across-the-board refusal to
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consider Westar’ ssizeand good faithiswarranted dueto the* high gravity of theviolations.”
15 BNA OSHC at 2214, 1991-93 CCH OSHD at p. 41,033.

We have accordingly reconsidered each of the seven assessed penalties at issue in
light of the record evidence relating to al four of the statutory penalty assessment criteria.
Insofar as the gravity of the violations is concerned, we conclude that the judge’ s findings
are fully supported by the record. With respect to al seven of the citation items at issue, the
judge found that, in the event the violation led to an accident, the severity of the resulting
injurieswould be high (death or serious physical harm). However, she distinguished among
the seven items in terms of the probability of an accident occurring as a result of the
violation. Thus, she found that there was a high probability of a cave-in as a result of
Westar’ s two violations of the cave-in protection standard and/or its two violations of the
competent person inspection standard. There was a much lesser probability that Westar
employee Malloy would be struck by amotor vehicleasaresult of either or both of Westar's
violationsof thetwo vehicular traffic standards. Similarly, therewasonly alesser probability
that Westar’ s violation of the spoil piles placement standard would lead to employee injury
fromrocksor soil falling or rolling from the spoil pileinto thetrench. Accordingly, we agree
with thejudge that the high gravity of Westar’ s violations of the cave-in protection standard
and the competent person inspection standard calls for penalties at or near the statutory
maximum for those violations, while the lower gravity of the other three violations callsfor
the assessment of substantially lower penalties for those violations. See J.A. Jones Constr.
Co., id. (“generally speaking, the gravity of aviolation isthe primary element in the penalty
assessment”).

We agree with the judge’ s decision to give Westar no credit for good faith. Indeed,
we conclude that the record is devoid of any evidence of good faith efforts by Westar to
comply with the requirements of the Act and/or to protect the safety and health of its
employees. Concerning history of previous violations, Westar had never previously been

inspected by OSHA.. With respect to size, thejudge found that “Westar isasmall company,
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with eight to ten employees.” We conclude that Westar’'s very small size is a factor that
warrants consideration of areduction in the amounts of the assessed penalties.

Even considering these other factors, however, we view gravity as far outweighing
the other factors under the circumstances here. Accordingly, considering all of thesefactors,
we assess, asthejudge did, the following penalties: $6300 for each of Westar’ stwo cave-in
protection standard violations, $2250 for each of its violations of the two vehicular traffic
flagging standards, and $2250 for its violation of the spoil piles placement standard.

With respect to Westar’ s violations of the competent person inspection standard, we
agreewith thejudgethat $6300 isan appropriate amount within the meaning of section 17(j).
The Commission, however, isunable to reach agreement on whether that amount should be
assessed as the penalty for both violations combined or as the penalty for each violation.

Commissioner Eisenbrey concludes that the record in these cases provides no
justification for the Commission to exercise its discretionary authority to assess a single,
combined penalty for violations involving similar conduct. Westar failed to make any
appreciable effort to comply with its obligations under the cited standards and the Act
generally. It has a history of exposing its employees to life-threatening hazards on what
appears to have been aregular and recurring basis. And the consequences of its failuresto
take even rudimentary precautionsto protect the workers at the Rowley construction project
were the death of two employees. In view of the pivotal role of the competent person
Inspection requirement inrelationto OSHA'’ soverall programfor protecting employeesfrom
trenching and excavation hazards, Commissioner Eisenbrey would affirm the judge’s
assessment of separate penaltiesof $6300 each for Westar’ stwo distinct violations of section
1926.651(k)(1), on July 16 and again on July 17, 1996.

Chairman Rogersagreesthat the Secretary acted within the scope of her prosecutorial
discretion in issuing two separate citations alleging violations of the competent person
ingpection standard. But, neverthel ess, she believesthat acombined penalty of $6300 should

be assessed for thetwo competent personitemsin light of the Commission’ swidediscretion
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to assess a single, combined penalty for interrelated or overlapping violations involving
similar conduct. See, e.g., A.P. O'Horo Co., 14 BNA OSHC 2004, 2013, 1991-93 CCH
OSHD 129,223, pp. 39,134-35 (No. 85-0369, 1991); H.H. Hall Constr. Co., 10BNA OSHC
1042, 1046, 1049, 1981 CCH OSHD 1 25,712, pp. 32,056, 32,059 (No. 76-4765, 1981).

Under section 12(f) of the Act, 29 U.S.C. § 661(f), official action can betaken by the
Commissionwiththeaffirmativevoteof at |east two members. To resolvetheir impasse over
this penalty assessment issue, and permit amore speedy resol ution of these cases, Chairman
Rogers and Commissioner Eisenbrey agreeto affirm thejudge’ s decision to assess penalties
of $6300 each for Westar’ stwo cited violations of 29 C.F.R. 8§ 1926.651(k)(1) but to accord
that portion of thejudge’ sdecision the precedential value of an unreviewed judge’ sdecision.
See Life Science Products Co., 6 BNA OSHC at 1053, 1977-78 CCH OSHD at pp. 26,870-
71. Seealso S. RegisPaper Co., 11 BNA OSHC at 2210, 1984-85 CCH OSHD at p. 34,805.

Order

We affirm as serious the violations of section 1926.652(a)(1) alleged in item 1 of
citation no. 2, in both Docket No. 97-0226 and Docket No. 97-0227, and we assess penalties
of $6300 for each violation. We affirm item 3 of citation no. 1 in both Docket No. 97-0226
and Docket No. 97-0227, each alleging aseriousviol ation of section 1926.651(k)(1), and we
assess penalties of $6300 for each violation. In Docket No. 97-0226, we assess a penalty of
$2250 for the serious violation of section 1926.651(j)(2) alleged in item 2 of citation no. 1.

In Docket No. 97-0227, we assess penalties of $2250 each for the seriousviolation of section
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1926.21(b)(2) alleged in item 1 of citation no. 1 and the serious violation of section
1926.201(a)(4) alleged in item 2 of citation no. 1.

SO ORDERED.
/s
ThomasinaV. Rogers
Chairman
/s
Dated: November 8, 2001 Ross Eisenbrey

Commissioner
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Before: Administrative Law Judge Covette Rooney

DECISION AND ORDER

This proceeding is before the Occupational Safety and Health Review Commission
(“the Commission”) pursuant to section 10(c) of the Occupational Safety and Health Act of
1970, 29 U.S.C. 8651 et seq. (“the Act”). Respondent, Westar Mechanical, Inc. (“Westar”),
at al timesrelevant to thisaction maintained ajob siteat 307 North Street, Middletown, New
Y ork, where it was engaged in performing plumbing work, construction and maintenance
activities. Respondent admits that it is an employer engaged in a business affecting
commerce within the meaning of section 3(5) of the Act and that it is subject to the
requirements of the Act. Roger W. Reagan, Jr., is the president and sole owner of the
Respondent corporation.

Procedural History




On July 18, 1997, the Occupational Safety and Health Administration (“OSHA”)
conducted two separate inspections of aconstruction siteat 307 North Street in Middletown,
New Y ork, pursuant to areport of two employee fatalitiesin an excavation at the site. Asa
result of theinspections, on January 6, 1997, OSHA issued Respondent two sets of citations
allegingwillful, seriousand “ other” viol ationsand proposi ng penaltiestotaling $148,500.00.
Respondent timely contested both sets of citations, bringing these matters before the
Commission. The Secretary filed her Complaints on April 17, 1997, Respondent filed its
Answerson November 17, 1998, and the caseswere subsequently consolidated. Upon motion
of Respondent, a stay of the proceedings was entered on January 7, 1998; the stay wasin
effect until May 12, 1999, when it was lifted. The hearing in this matter was held in New
York City on January 4-6 and February 17-18, 2000. At the beginning of the hearing, the
Secretary’ smotionto withdraw Citation 3, Items 1 and 2, in No. 97-227, and Citation 1, Item
1, and Citation 3, Items 1 and 2, in No. 97-226, was granted. (Tr. 7-8). Remaining in issue
areCitation 1, Items 1 through 3, and Citation 2, Item 1, in No. 97-227, and Citation 1, Items
2 and 3, and Citation 2, Item 1, in No. 97-226, with proposed penaltiestotaling $145,350.00.
Counsel for the parties have submitted post-hearing briefs, and this matter is ready for

disposition.?

%The parties stipulated to the following in Section IV of their Joint Prehearing
Statement:

1. Respondent, Westar Mechanical, Inc., is a New York corporation. At the time of the
subject inspections, the Respondent maintained an office at 446 North Street, Middletown, New
Y ork.

2. Duringthe one-year period preceding July 17, 1996, the Respondent empl oyed amaximum
number of 14 employees, including Respondent's president, Roger W. Reagan, Jr.

3. On July 16, 1996, and all times hereinafter mentioned, the Respondent was engaged in
performing plumbing work and related activities.

4. On July 16, 1996, and all times hereinafter mentioned, the Respondent was engaged in
construction and maintenance work.

5. During 1996, the Respondent contracted with Rowley Building Products, Inc., to construct
asewer line from the City of Middletown’s existing sewer line beneath the right-of-way of North
Street to a building owned by Rowley at the rear of 307 North Street, Middletown, New Y ork.

6. Respondent subcontracted with 5L Enterprises, Inc., to perform the excavation work in

(continued...)



Facts

Rowley Building Products (“Rowley”) contracted with Westar to install a sewer line
on the Rowley property located at 307 North Street, Middletown, New York. Westar
subcontracted 5L Enterprises, Inc. (“5L"), to perform the excavation necessary for the sewer
line installation. Rowley retained Clark Patterson Associates (“CPA”), a professional
architectural, engineering and surveyance design firm, to prepare a plan for the proposed
sewer line and manhole installation. The plan for the project was provided to Mr. Reagan,
Westar’' s president, and the plan included a plan sheet indicating the part of the property on
which the proposed sewer line was to be located. (Tr. 104; Ex. C-5).

According to the plan, the proposed sewer line was to begin at the North Street right
of way at a point northeast of the northeast corner of the main Rowley building, where the
first proposed manhole was to be installed and the new line connected to an existing sewer
line. The proposed line would then extend southeast through the Rowley property for about
170 feet, paralel with the side of the main building, to the second proposed manhole at the
back of the property, at which point the linewould branch off intwo directions. The existing
sewer line at the North Street right of way was at adepth of 8 feet, which was determined by
the depth of theinvert immediately north and south of the first proposed manhole site.?” The
second proposed manhole was to be at a depth of about 5.2 feet, based on a projected 1.25-
foot riseevery 100 feet because of the slope of the ground; in addition, aminimum slopewas
required to facilitateliquid flow and aminimum depth of 4 to 5 feet was necessary to prevent
frost penetration and damage by heavy traffic. (Tr. 106, 116-21, 124, 132).

Work on the project, which was to take two to three days, began on July 16, 1996,
with the excavation of the North Street right of way and the insertion of a manhole. Chad

2(,..continued)
connection with the construction of the sewer line.

7. The sewer line was to be constructed in accordance with a plan prepared by Clark
Patterson Associates dated July 9, 1996.

Z“Invert” refersto the elevation of the bottom of the inside of the sewer pipe. (Tr.
112).



Loiodice, an employee of 5L, dug the excavation with a backhoe. James L oiodice, another
5L employee, operated the backhoefor short periodson July 16, 1996, when it was necessary
torelieve Chad Loiodice, hisbrother. Edward Reilly, aWestar employee, leveled the surface
for theinstallation of the manhole, after which the backhoe was used to place the manhole
into the trench. The backhoe was then used to dig from the right of way onto the sidewalk
adjacent to the parking lot of the Rowley property so that the road did not have to be closed
down the next day. Theright of way of wasthen backfilled and metal plateswere placed over
the trench covering the sidewalk adjacent to the Rowley parking lot. (Tr. 138-41, 150, 161,
178-79, 182-86, 287; Ex. C-1, R-F1, R-F3).

On July 17, the excavation resumed where it had |eft off the day before, which was
afew feet into the parking lot, with Chad L oiodice digging with the backhoe. That morning
a pipe was discovered running perpendicular to the trench, and sometime later a pipe was
discovered in the north wall of the trench. Mr. Reagan was called to the site, as was the
Middletown plumbing inspector. The pipe was 3.5 to 4 feet below grade, and, after the
Inspector assessed the situation, Chad Loiodice was told to alter the line of the excavation
to move it away from the pipe in the wall. Edward Reilly and Martin Grenzhauser, a 5L
employee, were installing pipe in the excavated area when, at about 2:05 p.m., part of the
north wall of the trench collapsed, burying Mr. Grenzhauser up to hiswaist and one of Mr.
Reilly’ slegs. The Loiodice brotherstried to get them out, but water began to fill the trench,
covering Mr. Grenzhauser and Mr. Reilly and then overflowing onto the parking lot.?® Police
and fire personnel carried out an extensive rescue and recovery operation, and shoring
material was put in the excavation to facilitate the emergency personnel’s recovery of the
bodies.” Mr. Reilly’ s body was recovered at about 5:40 p.m., and Mr. Grenzhauser’ s body
was recovered at about 6:20 p.m. (Tr. 41-47, 52, 154-60, 165, 185-94, Ex. C-10, R-A-D).

®\Water flowed into the trench for over an hour, totaling 150,000 to 155,000 gallons
before it was shut off. (Tr. 41-42, 46, 488).

»The emergency personnel worked in teams, with as many as eight persons in the
trench at onetime. (Tr. 46-47).



Detective Warren Wagner, a member of the forensic unit of the Middletown Police
Department (“MPD”) arrived at the scene at about 3:05 p.m. He took various photos of the
site, and, after the bodies had been recovered, took measurements of the trench and prepared
adiagram. Detective Wagner measured thetotal length of thetrenchto be 135.5feet. Healso
measured the width of the trench in the areas where Mr. Rellly and Mr. Grenzhauser had
been at the time of the accident; those widths were 4 feet and 6 feet, 7 inches, respectively.
Detective Wagner additionally measured the depth of the trench on the north side where Mr.
Reilly’ sbody had been recovered. That measurement, which he made to the top of the boots
Mr. Reilly had worn, was 69 inches. Sergeant Nicholas DeRosa of the MPD interviewed
Chad and JamesL oiodiceand wroteout their statementsat the police station on the afternoon
of July 17, 1996. Chad and James Loiodice signed their respective statements, which
described thework that was done on the excavation that day. (Tr. 27-30, 34, 58, 63; Ex. C-1).

TheAlbany OSHA AreaOfficelearned of the accident the afternoon of July 17, 1996.
Compliance Officer (“CO") Kay Coffey went to Middletown the next day. Hefirst obtained
the information the MPD had gathered the day before and then went to the Site, arriving at
about 10:30 am. and accompanied by CO Teri Wigger. During the inspection, CO Coffey
videoed theaccident site, and he measured the trench at the samel ocations Detective Wagner
had taken his measurements. CO Coffey’ sdepth measurement at thelocation of Mr. Reilly’s
boots was 70 inches, while his width measurements of the locations of Mr. Reilly and Mr.
Grenzhauser were 4 feet, 6 inches and 6 feet, 7 inches, respectively. CO Coffey asked the
MPD to take soil samples from the trench’s north and south sides, near the top and bottom,
where Mr. Reilly and Mr. Grenzhauser had been at the time of the accident. The samples
were collected under the supervision of MPD’ sLieutenant Joseph Valencia, who marked the
samples, indicating that they were taken from the following locations of the excavation: top
north, top south, south side and north side. (Tr. 301-13, 336-44, 405-07, 411, 418, 422).

That same day, and after their inspection, CO’ s Coffey and Wigger went to Westar’s
office to hold an opening conference. CO Coffey interviewed Mr. Reagan, who gave him

permission to record the interview; Debra Reagan, Mr. Reagan’s wife, was also present at



theinterview.* During abreak in the interview, Mrs. Reagan told CO Coffey they had tried
to contact their attorney but he was out of town. CO Coffey said it was his opinion they did
not needed an attorney but that if they wanted one hewould stop theinterview. Theinterview
then proceeded without objection.® (Tr. 322-24, 435-39, 447-48, Ex. C-10).
The Secretary’'s Burden of Proof
In order to establish aviolation of an OSHA standard, the Secretary must show (@) the

applicability of the cited standard, (b) the employer’s noncompliance with the standard’s
terms, (c) employee access to the violative conditions, and (d) the employer’s actua or
constructive knowledge of theviolation (i.e., the employer either knew, or with the exercise
of reasonable diligence could have known, of the violative condition). Atlantic Battery Co.,
16 BNA OSHA 2131, 2138 (No. 90-1747, 1994). The Secretary bears the burden of proof
on each of these elements by a preponderance of the evidence. See Olin Constr. Co. v.
OSHRC, 525 F.2d 464 (2d Cir. 1975); Astra Pharmaceutical Prod., 9 BNA OSHC 2126,
2131 (No. 78-6247, 1981).%
The Willful Citations

Willful Citation 2 in No. 97-227 aleges aviolation of 29 C.F.R. 1926.652(a)(1) for

the condition of the area excavated on July 16, 1996, while Willful Citation 2 in Docket No.

%9CO Coffey used the audio function of hisvideo camerato record theinterview, and
he pointed the video camera at a window during the interview. (Tr. 323, 438-40).

3 Respondent’s counsel raised Fifth and Sixth Amendment objections as to this
interview taking place without the presence of counsel. (Tr. 332-33). Although Respondent
did not address thisissuein its post-hearing briefs, | note the Commission lacks authority to
rule on questions of the constitutionality of provisions of the Act on which no court has yet
ruled; the Commission can do no more than apply judicial precedent regarding the Act’'s
constitutionality. See McGowen v. Marshall, 604 F.2d 885, 892 (6th Cir. 1979); Dani€l Int’|
Corp., 9 BNA OSHC 1980, 1985 (No. 15690, 1981), order set aside on other grounds, 683
F.2d 361 (11th Cir. 1982); Bomac Drilling, 9 BNA OSHC 1681, 1699 (No. 76-2131, 1981).

A preponderance of evidence is that quantum of evidence which is sufficient to
convince the trier of fact that the facts asserted by a proponent are more probably true than
false. Ultimate Distribution Sys., Inc.10 BNA OSHC 1568 (No. 79-1269, 1982).



97-226 alleges a violation of 29 C.F.R. 1926.652(a)(1) for the condition of the area
excavated on July 17, 1997. Westar contends that the Secretary exceeded her authority in
Issuing two citations alleging aviolation of the same standard because both docket numbers
involve the same work site and the same trench. (R.Brief, p. 13). However, Commission
precedent recognizes the Secretary’ sauthority under the Act to issue separate citationsto an
employer for violationsof the same standardin appropriate circumstances. Andrew Catapano
Enter., Inc., 17 BNA OSHC 1776 (No. 90-0050, 1996) (upholding the Secretary’ s decision
to issue nine sets of citations to an employer replacing underground water mains based on
one set of citations for each of nine separate trenches at asingle project). The record shows
that the excavated area cited in No. 97-227 was backfilled at the end of the day on July 16
and that the excavated areacited in No. 97-226 was newly dug on July 17. (Tr. 142-43, 150,
183-85, 272-78, 284-90). In view of the above decision, | conclude that the two docketsin
thiscaseinvolvetwo different excavation sites, each requiring adistinct abatement. | further
conclude that the Secretary’s issuance of two separate citations in this matter was not
Inappropriate. Westar' s contention is accordingly rejected.
Docket No. 97-227: Willful Citation 2, Item 1
29 C.F.R. 1926.652(a)(1), the cited standard, provides as follows:

Each employee in an excavation shall be protected from cave-ins by an
adequate protective system designed in accordance with paragraph (b) or (c)
of this section except when: (i) Excavations are made entirely in stable rock;
or (ii) Excavations are less than 5 feet (1.52 m) in depth and examination of
the ground by acompetent person providesnoindication of apotential cave-in.

The citation alleges as follows:

On or about 7/16/96, no cave-in protection system was being used in theright-
of-way of North Street, near 307 North Street, Middletown, N.Y., thus
exposing employees to a possible cave-in while tamping backfill and
inspecting work in an excavation 8 feet deep with vertical walls.

As noted supra, the excavation that isthe subject of thiscitation itemisthe areathat
was backfilled at the end of the day on July 16. Westar contends that this citation item must

be vacated because the record contains no evidence that an actual depth measurement was



made of the excavation that day. However, | find that the Secretary has proven by a
preponderance of the evidence that the trench in which the employees were working was
approximately 8 feet in depth. Specificaly, | find that the testimony of Gary Chumard, the
CPA engineer who supervised the preparation of the plan for the project, provides an
accurate indication of the depths at which the sewer line and manholes were to be installed.
Under this plan, the invert in the location of the first proposed manhole was 8 feet deep,
which required an excavation in excess of that depth. (Tr. 103-23; Ex. C-5). During his
interview with CO Coffey on July 18, 1996, Mr. Reagan acknowledged that hewasfollowing
this plan and that the manhole depth on July 16 had an invert of 8 feet. (Ex. C-10).

The approximate depth of the excavation was corroborated by Brent DeWitt and
William Evans, two individual s who were employed by Westar at that time and who arrived
at thesitearound 4:00 p.m. on July 16. Mr. DeWitt testified that upon hisarrival, he observed
Edward Rellly leveling the surface in the trench in preparation for setting the manhole. Mr.
DeWitt recalled that an 8-foot ladder was in the trench, that the ladder exceeded the top of
the surface by about afoot, and that the sides of the excavation were vertical. (Tr. 284-89).
Mr. Evanstestified he observed Edward Reilly, Brent DeWitt and another employee in the
trench after the manhole had been lowered into it. He also testified that he saw an 8-foot
ladder in the trench, that the walls of the trench were vertical, and that he determined this by
the way the ladder was situated, that is, by the fact it was not sloped at all. (Tr. 272-83).

The evidence of record a so establishesthat the trench was not protected as required.
It isundisputed the soil in the trench was not stable rock, and Dr. Alan Peck, the Secretary's
soil expert, testified without rebuttal that an excavation directly above an existing sewer line
would bein previously disturbed soil, which could be no better than Type B soil.** (Tr. 198,
202-03, 225). The standard requiresthat excavationsin Type B soil be sloped at amaximum

angle of 45 degrees or protected by other means such as shoring. The record shows that the

¥30il Types A, B and C are defined in Appendix A of the standard, with Type A
being the most stable soil type.



walls of the excavation were vertical and that no protection such as shoring was installed
along the sides of the trench. (Tr. 92, 147, 182, 188, 277, 288).

Inview of theforegoing, the Secretary has demonstrated the applicability of the cited
standard and noncompliance with its terms. She has also demonstrated employee exposure
totheviolative condition, inthat employeeswereworking in the unprotected excavation and
it was reasonably predictable they would be in the zone of danger. (Tr. 280-83, 287-88).
Finaly, the Secretary has demonstrated that Westar had actual knowledge of the violative
condition. Mr. Reagan, the company president, was at the excavation site on July 16. (Tr.
276, 285-86). Moreover, during hisinterview with CO Coffey, Mr. Reagan acknowledged
that he had been in the excavation; he also acknowledged that he had always considered an
excavation of 5 to 6 feet as one which required shoring or sloping. (Ex. C-10). Based on the
record, Westar wasin violation of the cited standard on July 16, 1996.

Docket No. 97-226: Willful Citation 2, Item 1
This citation item also alleges aviolation of 29 C.F.R. 1926.652(a)(1), as follows:

On or about 7/17/96, an employee was working laying sewer pipein atrench
that was 3.5feet wide X 116 feetlong X 7.5 feet deep which had vertical walls
and no cave-in protective system had been provided.

Thiscitation item relatesto the area of the trench where the accident occurred on July
17. Although Westar contends otherwise, | find that the most reliable information in regard
to the depth of thisarea of the trench is contained in Exhibits C-2 and C-3, the statements of
Chad and James L oi odi ce; according to their statements, which they gave MPD within hours
of the cave-in, the excavation was approximately 8 feet deep.® In crediting these statements,
| note that they were made independently, that they corroborate each another, and that they
appear very forthright. | also note that the statements describe the events leading up to the
accident in great detail and that the descriptionsare unchallenged intherecord. Finaly, | find

¥ find that these statements are more persuasive and outweigh the evidence that
Westar contends would lead to a different conclusion, i.e., that the plans called for the pipe
torise 1.55 feet in 70 feet and that the 10-foot-long trench box put into the trench after the
accident was the same distance outside of the trench asit wasinside. (R.Brief, pp. 29-30).



the statements to be trustworthy because both employees were present at the sitethat day. In
particular, Chad L oiodice was operating the backhoe, and James L oiodice was standing at
the top of the trench and looking down at what Mr. Reilly and Mr. Grenzhauser were doing.
(Tr.159-60, 193-94). | am aware that neither brother was able to testify about the depth of
thetrench at thetime of thetrial.* However, this does not alter my opinion about the validity
of their statements, especially since they are supported by circumstantial evidence such as
the measurements made to the top of Mr. Reilly’ s boots after the accident and Mr. Reagan’s
concession that he was following CPA’ s plan for the project. (Tr. 33, 383; Ex. C-10).

Asin the preceding item, the Secretary has met her burden of showing aviolation of
the standard. As noted supra, the soil in the trench was not stable rock, and the testimony of
Dr. Alan Peck establishes that the previoudy-disturbed soil in that area could be no better
than Type B. Dr. Peck also examined the soil samples taken from the trench walls after the
accident. His analysis indicated that the soil was Type C, and he testified that the samples
were representative, with a reasonable degree of scientific certainty, of the soil inside the
excavation before it was flooded with water. (Tr. 202-03, 212-19, 227-29; Ex. C-6). The
standard requiresthewallsof trencheswith Type C soil to be protected by sloping at an angle
of 34 degrees or by other means such as shoring. However, the record shows that the sides
of the approximately 8-foot-deep trench werevertical and that no other protective meanswas
in use. Moreover, at the time of the cave-in, Mr. Reilly and Mr. Grenzhauser were
assembling pipe in the excavation. Finally, Westar had actual knowledge of the trench’s
condition, inthat Mr. Reagan and Ray Countryman, Westar’ sforeman, had both been present
at the site that day prior to the accident. (Tr. 39, 147-50, 158, 180, 188-89, 385; Ex. C-10).
In view of the record, Westar was in violation of the standard on July 17, 1996.

The Willful Classification

¥| observed the respective demeanors of these individuals on the witness stand, and
| conclude that their lack of memory and candor as they testified was due to factors such as
the passage of time and bias-related influences.



A violation iswillful if committed with intentional disregard for the requirements of
the Act or with plainindifference to employee safety. Williams Enter ., Inc., 13 BNA OSHC
1249, 1256 (No. 85-355, 1987). Thus, the focus of awillful classification isthe employer’s
state of mind at the time of the violation. Brock v. Morello Bros. Constr., 809 F.2d 161, 164
(st Cir. 1987); Monfort of Colorado, Inc., 14 BNA OSHC 2055, 2062, (No. 87-1220, 1991).
The Secretary must show the employer had a*“ heightened awareness’ of theillegality of the
conduct at issue. Pentecost Contracting Corp.,17 BNA OSHC 1953, 1955 (No. 92-3788,
1997); Williams Enter., Inc., 13 BNA OSHC at 1256-57. An employer who knows an
employeeisexposed to ahazard and failsto correct or eliminate the hazard commitsawillful
violation if the employer knows of the legal duty to act, in that the failure to act in the face
of aknown duty demonstrates the knowing disregard that characterizeswillfulness. See Sal
Masonry Contractors, Inc., 15 BNA OSHC 1609, 1613 (No. 87-2007, 1992); A. Schonbek
& Co., 9 BNA OSHC 1189, 1191 (No. 76-3980, 1980), aff'd, 646 F.2d 799, 800 (2d Cir.
1981); Tampa Shipyards, Inc., 15BNA OSHC 1533, 1541 (No. 86-360, 1992). The Secretary
can also establish willfulness by showing that the employer had a state of mind such that, if
informed of the duty to act, it would not have cared. Morello, 809 F.2d at 164.

The Secretary contendsthat the foregoing viol ationswerewillful because Respondent
demonstrated acarel essdisregard of and plainindifferenceto employeesafety. Inthisregard,
sherelies upon evidence indicating Mr. Reagan attended a seminar on excavation safety in
February 1994 and hisadmission to CO Coffey that he knew cave-in protection was needed
in trenches more than 5 feet deep. (Tr. 234-65; Ex. C-7, C-10). She also relies upon the
responses of Mr. Reagan when CO Coffey asked why there was no protection in the trench;
specifically, Mr. Reagan stated “| don’t have areason for that” and “1 didn’t seeit asalife-
threatening situation.” (Ex. C-10). Finally, the Secretary relieson an aleged statement of Mr.
Reagan that the excavation safety seminar was “just a bunch of bullshit.” (Tr. 260).

My review of C-10, Mr. Reagan’ s statement, indicates he was not knowledgeable in
the OSHA excavations standard, that he did not fail to act in the face of a known duty, and



that he did not have a heightened awareness the cited conduct was illegal.* His statement

% Ex. C-10 provides in pertinent part as follows:

Coffey: How long have you been familiar with OSHA?
Reagan: Um, I’'m not real familiar with it even now. It’ sabig mystery | guess, or abig gray
area exactly.
Coffey: Haveyou read articlesin the newspaper about OSHA?
Reagan: Y ou aways see them whenever there' s something happens, you never really hear
anything when everything is going smooth. | mean. ***
Coffey: Haveyour ever read or are you knowledgeabl e of the excavation standard that went
into effect in 1990. A new excavation standard, have your heard anything about that?
Reagan: Not really.
Coffey: Haveyou heard about any excavation rule or standard that OSHA has something to
do with?
Reagan: Reading about other accidents and whatnot ? | mean yeah. | don’t really know any
of them to quote you arule or a chapter or verse. Ok.
Coffey: Sure at about what depth did you think that you should have sort of shoring or
sloping or some sort of protective system.
Reagan: Um, we always considered 5to 6 feet. ***
Coffey: Sothenwe started ... Started at ... What | am getting at is you knew the excavation
was8feet or 7 feet or 6 feet, why didn’t, why didn’t you have some sort of protective system
in place?
Reagan: | guesswe just didn’t feel the safety, uh, we had a wide ditch and, we were, you
know, everything was tight and it went in and out quick, we were working around alot of
utilities and we just didn’t. ***
Coffey: | guess|’m alittle bit curious is that we had an excavation there that is the same
excavationthat | looked at today and thereismany feet of vertical wallsthat are maybe 3 feet
wide, or maybe 2.5to 3feet and the sides are vertical for 6 to 7 feet, you know. | believeyou
stated earlier that you needed, you needed something at 5 or 6 feet and | guess what | was
after is what was going through your mind is, you know, at 7 and 8 feet why weren’t you
providing some sort of protection ? For your employees?
Reagan: | don’'t have a, | mean, | don't have areason for that. ***
Coffey: Or seeing the OSHA manual or whatever? Have you ever attended any seminars
or schools or anything that have to do with safety and health, have you seen any videos or
anything like that?
Reagan: | attended the utility company seminar for underground markings, and ***
Coffey: UFPA people. ***
Reagan: Y eah, they came down here.
Coffey: But they talked about trenching and excavation?
Reagan: They were more talking about markings.

(continued...)



reveals no evidence that Mr. Reagan or anyone who worked for him was aware of what the
excavations standard required. It aso reveals he had never had an OSHA inspection before,
and although he stated he believed he had the OSHA standards on site he was never able to
locate them. | conclude that Mr. Reagan’ sinterview with CO Coffey indicates hisignorance
of the Act and the excavations standard. | also concludethat the Secretary, despite the above-
noted testimony of several witnesses, has not shown by apreponderance of the evidence that
Mr. Reagan actually attended the excavation safety seminar held in February 1994. Even if
he did, the 20-minute presentation at the seminar, by Thomas Shield of the New Y ork State
Department of Labor, on which the Secretary especialy relies, does not persuade me of Mr.
Reagan’ s knowledge of OSHA'’ s excavations standard. In fact, Exhibit C-8, avideo of the
presentation, does not discussthe 5-foot depth that triggersthe standard’ srequirements, and
Mr. Shield’ s own testimony indicates that his presentation made no reference to that depth.
(Tr. 254-55). Equally unpersuasive is the Secretary’ s argument that Mr. Reagan’s alleged

statement about the seminar supports afinding of an attitude towards employee safety that

%(...continued)
Coffey: Markings. And making surethat the underground utilitieswereidentified beforeyou
di g') * %k
Reagan: Right. That was. ***
Coffey: So, | guesswhat I'mlooking at, and if thisis not afair statement | want you to tell
me, you are the owner of a company or president of a company and you are looking at a
trench that has your peopleworking init that has vertical sides- 8to 7 to 6 feet deep and you
didn’t do anything at all, nothing registered asto, that we need protection, that thisisalife-
threatening situation.
Reagan: | didn't seeit asalife-threatening situation at the time.
Coffey: Youdidn't even seeit as a hazardous situation ?
Reagan: No, if | did | would have done something. | was there working, myself, the day
before.



would riseto willful under the Act. Based on the record, the Secretary has not demonstrated
that the violations at issue were willful.*” The violations are therefore affirmed as serious.®

Penalty Assessment

The Commission, asthefinal arbiter of penalties, must give due consideration to the
gravity of the violation and the employer’ s size, history and good faith. J. A. Jones Constr.
Co., 15 BNA OSHC 2201, 2213-14 (No. 87-2059, 1993). These factors are not necessarily
accorded equal weight, and gravity isgenerally themost important factor. Trinity Indus., Inc.,
15 BNA OSHC 1481, 1483 (No. 88-2691, 1992). The gravity of aviolation depends upon
such matters as the number of employees exposed, duration of exposure, precautions taken
against injury, and the likelihood that an injury would result. J. A. Jones, supra. | assessthe
severity of the violations in this case as high and the probability as greater, particularly in
view of the fact that the unprotected trench at the site resulted in employee fatalities. |
concludethat an adjustment for history iswarranted; however, no credit for size or good faith
isduein light of the high gravity of the violationsand in order to achieve adeterrent effect.*
A penalty of $6,300.00 each is assessed for these citation items.

Docket No. 97-226: Serious Citation 1, Item 2
29 C.F.R. 1926.651(j)(2), the cited standard, provides as follows:

Employees shall be protected from excavated or other materials or equipment
that could pose ahazard by falling or rolling into excavations. Protection shall
be provided by placing and keeping such materials or equipment at least 2 feet
(.61 m) from the edge of excavations, or by the use of retaining devices that

¥"See Branham Sign Co., 18 BNA OSHC 2132 (No. 98-752, 2000).

A violation is “serious’ if there is “a substantial probability that death or serious
physical harm could result.” It is clear that a cave-in in an 8-foot-deep trench could cause,
and did cause in this case, death or serious physical harm. See DiGioia Bros. Excavating,
Inc., 17 BNA OSHC 1181, 1183 (No. 92-3024, 1995). See also Calang Corp., 14 BNA
OSHC 1789, 1794 (No. 85-319, 1990).

F\Westar is asmall company, with eight to ten employees.



are sufficient to prevent materials or equipment from falling or rolling into
excavations, or by a combination of both if necessary.

The citation alleges asfollows:

At the jobsite on or about 7/17/96, employees were working installing sewer
piping in atrench which had near vertical sides, was approximately 116 feet
long, 7.5 feet deep and 3.5 feet wide. The spoil from the excavation process
was placed at the edge of the trench along the south wall.

The preamble to the standard states that its intent is to protect employees from
material's, equipment and spoil pilesthat might fall into excavations. The preamblenotesthat
“[o]bvioudly, materials such as excavated soil ... can superimpose loads on the walls of an
excavation ... [that] can be the cause of cave-ins.” The preamble further notes that
“employers who encounter site conditions that do not permit a 2-foot set-back must use
retaining devicesto prevent materialsor equipment fromfalling into theexcavation.” 54 Fed
Reg. 45894, 45925 (1989).

The record establishes that the soil being removed from the trench was being placed
along the length of the trench. (Tr. 187). Lieutenant Joseph Vaentia testified that when he
arrived at the site at 2:15 p.m., he could see only the northern edge of the trench; he said
water was running out of that edge as the south side of the trench had soil piled on the edge.
(Tr. 96). Detective Wagner testified that when he arrived at 3:05 p.m., rescue efforts were
ongoing; he saw an area where it appeared that soil had fallen from the sides back into the
trench, and he saw rocks and soil fall into the trench while he was there. Detective Wagner
took photos of his observations. (Tr. 17-18, 25, 42-45, 50-53; Ex. R-A-D). CO Coffey also
took photos of the spoil pile aong the trench’s south side, and he testified that there was a
“pretty large area” where the trench had caved in. (Tr. 315-16, 321, 388-89; Ex. C-9-A-B).

The foregoing testimony and photographic evidence clearly establishesthat the spoail
pile on the south side of the excavation was not 2 feet from the edge as required, and it is
undisputed that no retaining devices were in use. The foregoing also establishes that the
employeeswho wereworking in the excavation that day were exposed to the hazard of being

struck by rocks or soil falling or rolling from the spoil pile into the trench. Mr. Reagan and



Mr. Countryman, Westar’ sforeman, were at the site that day, and the condition wasin plain
view; thus the Secretary has met her burden of showing that Westar had either actual or
constructive knowledge of the condition. Dover Elevator Co., 16 BNA OSHC 1281, 1286
(No. 91-0862, 1993); Dun-Par Eng'd Form Co., 12 BNA OSHC 1962 (No. 82-928, 1986).

Based on the record, this citation itemis affirmed. | find that it is properly classified
asaseriousviolation, since rocks and soil falling into an excavation could result ininjuries
ranging from multiple fractures to death. In regard to an appropriate penalty, | find the
severity of the violation to be high because of the nature of theinjuriesthat could occur but
the probability to belesser sinceit wasnot aslikely that injurieswould occur. An adjustment
for history iswarranted, but no credit for size or good faith isdue because of the high gravity
of the violation. | conclude that a penalty of $2,250.00 for thisitem is appropriate.

Docket Nos. 97-226 and 97-227: Serious Citations 1, Items 3
29 C.F.R. 1926.651(k)(1), the cited standard, provides as follows:

Daily inspections of excavations, the adjacent areas, and protective systems
were not made by a competent person for evidence of a situation that could
haveresulted in possible cave-ins, indications of failure of protective systems,
hazardous atmospheres, or other hazardous conditions.

The citations in Docket Nos. 97-226 and 97-227 allege, respectively, asfollows:

Atthejobsite on 7/17/96 an employee was allowed to work in atrench 3.5 feet
wide X 116 feet long X 7.5 feet deep which had not been inspected by a
competent person.

At the jobsite on or about 7/16/96, an employee was allowed to work in an 8
feet X 13 feet X 8 feet deep excavation which had not been inspected by a
competent person.

29 C.F.R. 1926.650(b) defines a*“competent person” as.

[O]ne who is capable of identifying existing and predictable hazards in the
surroundings, or working conditions which are unsanitary, hazardous, or
dangerousto employees, and who has authorization to take prompt corrective
measures to eliminate them.



The preamble to OSHA'’s excavations standard sets out the qualifications of a
“competent person” as follows:

In order to bea“competent person” for the purposes of this standard one must
have had specific training in, and be knowledgeable about, soils analysis, the
use of protective systems, and the requirements of this standard.

The record establishes that there was no competent person to perform inspections of
the subject excavations on either July 16 or July 17, 1996. Mr. Reagan acknowledged that
neither he nor hisforeman, Mr. Countryman, had the training or knowledge necessary to be
a competent person, and there is no evidence in the record that Westar hired anyone else to
perform this function. (Tr. 392; Ex. C-10). The record aso establishes that Westar's
employees were in the cited excavations, that the conditions were in plain view and that
Westar, had it exercised reasonable diligence, could have known of these conditions.

On the basis of the record, these citations items are affirmed, and they are properly
classified asserious. Theconditions presented cave-in hazardsthat could have caused serious
injuriesor fatalities. The severity of the conditionswas high dueto the nature of the possible
injuries, and the probability was greater in view of the cave-in that did in fact occur on July
17. Asin the foregoing items, an adjustment for history is warranted, but no credit for size
or good faith is appropriate. A penalty of $6,300.00 each is assessed for these two items.

Docket No. 97- 227: Serious Citation 1, Items 1 and 2
Item 1 alleges aviolation of 29 C.F.R. 1926.21(b)(2), which provides that:

The employer shall instruct each employee in the recognition and avoidance
of unsafe conditions and the regulations applicable to his work environment
to control or eliminate any hazards or other exposure to illness or injury.

Item 1 alleges aviolation of 29 C.F.R. 1926.21(b)(2), asfollows:

At the jobsite on or about 7/16/96 employee(s) did not receive instruction in
the recognition of hazards associated with flagging vehicular traffic.

The Commissionrecently addressed thisstandardin O’ Brien Concrete Pumping, Inc.,
18 BNA OSHC 2059, 2061 (No. 98-0471, 2000), and stated the following:



To proveaviolation of § 1926.21(b)(2), the Secretary must show that the cited
employer failed to instruct employeeson “(1) how to recognize and avoid the
unsafe conditionswhich they may encounter on thejob and (2) theregul ations
applicable to those hazardous conditions.” Superior Custom Cabinet Co., 18
BNA OSHC 1019, 1020 (No. 94-200, 1997); Concrete Constr. Co., 15 BNA
OSHC 1614, 1619 (No. 89-2019, 1992).

Therecord establishesthat Frank Malloy, an employee of Westar at the time, flagged
traffic on July 16 at the intersection of North Street and Low Avenueto divert vehiclesfrom
North Street due to the construction work taking place. The record also establishes that
Westar did not instruct him in how to recognize and avoid unsafe conditions or about the
regulations applicable to flagging vehicular traffic. (Tr. 286-87, 291-95, 372). Applicable
OSHA standards require that signaling directions by flagmen conform to the Manual on
Uniform Traffic Control Devicesfor Streetsand Highways, ANSI Standard D6.1-1971, and
that flagmen be provided with and wear warning vests while flagging. See 29 C.F.R.
1926.201(a)(2)-(4). Indoing thiswork, Mr. Malloy wasexposed to the hazard of being struck
by traffic. Westar had knowledge of the condition, as Mr. Reagan assigned Mr. Malloy the
job and drove by him two to three times while he was flagging traffic. (Tr. 293-94).

Item 2 alleges aviolation of 29 C.F.R. 1926.201(a)(4), which provides that:

Flagmen shall be provided with and shall wear a red or orange warning
garment while flagging. Warning garments worn at night shall be of
reflectorized material.

Item 2 alleges aviolation of 29 C.F.R. 1926.201(a)(4), asfollows:

At the jobsite on or about 7/16/96 at the intersection of North Street & Low
Avenue, an employee who was flagging traffic was not provided with an
orange warning garment.

The record shows Frank Malloy was not provided ared or orange warning garment
on July 16 and that he wore only a dark blue T-shirt and blue jeans. As noted above, Mr.
Reagan assigned Mr. Malloy the job and drove by him two to threetimesthat day. (Tr. 294).

The record establishes the alleged violations, and the violations were appropriately
classified asserious. Thefailuretoinstruct Mr. Malloy and thefurther failureto providehim

with awarning garment exposed himto the hazard of being struck by vehicular traffic, which



could have caused serious bodily injury or death. | assessthe severity of theseitemsashigh,
due to the nature of the possible injuries, and the probability as lesser as the traffic in the
subject location was traveling relatively slowly and was not coming from behind him. An
adjustment for history iswarranted, but no credit for size or good faith is due because of the
high gravity of the violations. A penalty of $2,250.00 each is assessed for these items.

Findings of Fact and Conclusions of Law

The foregoing decision constitutes my findings of fact and conclusions of law in

accordance with Federal Rule of Civil Procedure 52(a).
ORDER
Based upon the foregoing, it is hereby ORDERED that:
Docket No. 97- 226

1. Item 1 of Citation 1, alleging a serious violation of 29 C.F.R. 1926.100(a), is
VACATED.

2. Item 2 of Citation 1, alleging a serious violation of 29 C.F.R. 1926.651(j)(2), is
AFFIRMED, and a penalty of $2,250.00 is assessed.

2. Item 3 of Citation 1, alleging a serious violation of 29 C.F.R. 1926.651(k)(1), is
AFFIRMED, and a penalty of $6,300.00 is assessed.

4. Item 1 of Citation 2, aleging awillful violation of 29 C.F.R. 1926.652(a)(1), is
AFFIRMED as a serious violation, and a penalty of $6,300.00 is assessed.

5 Items 1 and 2 of Citation 3, aleging “other” violations of 29 C.F.R.
1910.1200(€e)(1) and 29 C.F.R. 1910.1200(h), are VACATED.

Docket No. 97-227
1. Item 1 of Citation 1, alleging a serious violation of 29 C.F.R. 1926.21(b)(2), is
AFFIRMED, and a penalty of $2,250.00 is assessed.
2. Item 2 of Citation 1, aleging a serious violation of 29 C.F.R. 1926.201(a)(4), is
AFFIRMED, and a penalty of $2,250.00 is assessed.




3. Item 3 of Citation 1, alleging a serious violation of 29 C.F.R. 1926.651(k)(1), is
AFFIRMED, and a penalty of $6,300.00 is assessed.

4. Item 1 of Citation 2, alleging awillful violation of 29 C.F.R. 1926.652(a)(1), is
AFFIRMED as a serious violation, and a penalty of $6,300.00 is assessed.

5. Items 1 and 2 of Citation 3, aleging “other” violations of 29 C.F.R.
1910.1200(e)(1) and 29 C.F.R. 1910.1200(h), are VACATED.

/s

Covette Rooney
Judge, OSHRC

Dated: July 21, 2000
Washington, D.C.



