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DECISION AND ORDER

This proceeding is before the Occupational Safety and Heath Review Commission (“the
Commission™) pursuant to section 10 of the Occupational Safety and Health Act of 1970, 29 U.S.C. § 651
etseq. (“theAct”). OnApril 17,2000, Mr. Willie Overby, an employee of Respondent, Equi pment Depot,
Ltd. (“Respondent” or “Equipment Depot”), was injured during a service call at a facility of AGE
Industries (“AGE”) located in Belton, Texas.! Mr. Overby, who later died from hisinjuries, was at the
facility pursuant to aplanned maintenance contract between A GE and Equi pment Depot. The Occupational
Safety and Health Administration (“OSHA”) investigated the accident from April 17 through 21, 2000,
and, as aresult, issued to Respondent citations alleging “ serious’” and “repeat” violations of the Act and
proposing penaltiestherefor. Respondent filed atimely notice of contest, thereby bringing this case before
the Commission. The hearing in this matter was heldin Waco, Texas, on April 5and 6, 2001. The parties

have submitted briefs on the issues, and this matter is ready for disposition.?

Applicability of the L ockout/Tagout (“LOTQ”) Standard

'Respondent admits that it is an employer engaged in a business affecting commerce and
that it is subject to the requirements of the Act.

Although | presided over the April 2001 hearing, | am presently an administrative law
judge at the Socia Security Administration. However, the parties have agreed that | may decide
this case based on the record established at the April 2001 hearing.



Several of the citationitemsin thiscase allege violations of OSHA’sLOTO standard. Respondent
contends that the LOTO standard does not gpply in this case because Mr. Overby was not engaged in
service or maintenance & the time he was working on a Hyster S50E forklift at the AGE facility. As
written, the standard states that it applies to “the servicing and maintenance of machines and equipment
in which the unexpected energization or start up of the machines or equipment, or rel ease of stored energy
could causeinjury to employees.” See 29 CFR 1910.147(a)(1)(i). Respondent contends that the evidence
establishes that Mr. Overby, its field technician, was dispatched to the AGE facility to measure the tires
on the subject forklift and to obtain the forklift’s serial number and mast type so that Equipment Depot
could prepare a quote for replacing the tires and repairing a broken tilt cylinder. As Respondent notesin
itsbrief, and asOSHA Compliance Officer (“CO” ) Scott K etcham acknowledged, measuring thetiresand
obtaining the serial number and mast type of theforklift, standing alone, would not constitute “ servicing
and maintenance” within the meaning of the standard. (Tr. 116). The Secretary does not really dispute
Respondent’ s contention that Mr. Overby was at the site to measure the tires, not to change them. The
applicability of the LOTO standard to Mr. Overby’s assignment at the AGE facility on April 17, 2000,
therefore turns on the totality of the facts and circumstances surrounding the broken tilt cylinder on the
subject forklift. With respect to the resolution of this issue, the testimony of AGE’s Michael Coe and
Respondent’ s Brad Blankenship, Mike Bailey and Kelly Kunkais set forth below.

Testimony of Kelly Kunka
Kelly Kunka, Respondent’s chief operating officer since 1997, testified that Terry Clark, afield

service technician for Equipment Depot, visited the AGE facility on April 4, 2000, as part of a planned
maintenance call. Mr. Clark completed a checklist as to what he found wrong with the subject forklift.
Thechecklist prompted Mr. Kunka' scustomer servicerepresentative, Brad Blankenship, to makeafollow-
up visit to AGE on Friday, April 14, 2000, to request that the repairs noted on the checklist be performed.
After the accident, Mr. Kunka conducted his own in-house investigation to determine what Mr. Overby
was supposed to do at the facility on April 17, 2000. He concluded that Mr. Overby had been dispatched
to diagnose and gather information about the tires and tilt mast on the subject forklift and that Mr. Overby
was not supposed to do any service or maintenance work on theforklift.> According to Mr. Kunka, such
an assignment was extremely common for Equipment Depot, as most customers would not authorize a
repair without knowing how much it would cost. (Tr. 144, 167-68, 175-76, Exhs. C-1, R-15).

3When Mr. Kunka looked in the back of Mr. Overby’ s truck, there were no replacement
tilt cylinders or partstofix thetilt cylinder. (Tr. 240). In addition, the record showsthat no tools
were seen laying on the ground near the forklift after the accident. (Tr. 44).
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Testimony of Michael Coe
Michael Coe, AGE’ sgeneral manager, testified that Equipment Depot had dispatched Mr. Overby
to the AGE siteon April 17, 2000, to make some repairsthat Mr. Blankenship had solicited on April 14,
2000. Mr. Blankenship had visited Mr. Coe that day and given him somework ordersthat Mr. Clark had

generatedon hisApril 4, 2000 visit. Mr. Blankenship pointed out someitemsthat were seriousand needed
to befixed. Mr. Coetold Mr. Blankenship to have those items fixed and to give him some prices on the
other matters. Mr. Coe stated that Mr. Overby was at AGE on April 17, 2000, to fix the items he had
discussed with Mr. Blankenship. (Tr. 13-17, Ex. C-1).

Later in histestimony, Mr. Coe agreed that Mr. Clark had done a planned maintenance inspection
of the subject forklift on April 4, 2000. Mr. Coerecalled signing a document that day but could not recall
if he discussed the items on it with Mr. Clark, although he did read the comments written on the planned
maintenance checklist. Mr. Coe also recalled talking to Mr. Blankenship on April 14, 2000, about the
condition of the tilt cylinder on the forklift, because it had been broken for a while. Other than that
particular detail, Mr. Coe did not remember the specifics of their conversation. (Tr. 24-28, Exh. C-1).

Testimony of Brad Blankenship

Brad Blankenship is in charge of Respondent’s customer sales and service for Waco and seven
other Texascities. Hetestified that on April 14, 2000, he met with Mr. Coe and discussed with him the
preventive maintenance form that Mr. Clark had completed. He also testified there was one item not on
theform that Mr. Coe wanted checked out, that is, the tires on the subject forklift. Mr. Blankenship took
three preventive maintenance checklists to the meeting, and he and Mr. Coe discussed a Toyota forklift
and two Hyster forklifts, one of which wasthe subject forklift. Mr. Blankenship said he met with Mr. Coe
to present the preventive mai ntenance formsto Mr. Coe and to ask him about certain problems noted with
respect to the forklifts. He also said that the problems Mr. Clark had found rai sed some flags that could
possibly get an employee hurt, specifically, a floor shifter that did not return to the neutral position, a
leaking hose on the bottom of a transmission, and a broken tilt cylinder on the right side of the subject
forklift. Mr. Blankenship told Mr. Coethese werethingsthat seriously needed to berepaired, and Mr. Coe
said: “Let’sgetit done, let’sdoit.” Mr. Blankenship then called his service manager, Mike Bailey, and,
after a brief discussion about what was on the preventative maintenance checklists, arrangements were
made for afield technician to visit AGE on April 17, 2000. (Tr. 247, 254-57).

According to Mr. Blankenship, the field technician was to confirm what was on the preventive
maintenance follow-up sheets and to get information so that a quote of what it would cost to repair the

forklifts could be prepared. Mr. Blankenship recalled that Mr. Coe wanted quotes on the tires and the
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broken tilt cylinder on the subject forklift. He also recalled that Mr. Coe was present when he called Mr.
Bailey on AGE’s speaker phone. Mr. Overby was not to make any repairs until he was given approval,
and, to Mr. Blankenship’ sknowledge, Mr. Coe had not given Mr. Overby approval to repair anything. Mr.
Blankenship agreed, however, that Mr. Coe requested that atechnician besent to AGE to do somerepairs.
Healso agreed that Mr. Overby was at the AGE facility on April 17, 2000, to fix thingsthat Mr. Coe gave
him permissionto fix. Morespecifically, Mr. Blankenship said that Mr. Coe gave him permission to send
afield technicianto “fix the problems.” Later, Mr. Blankenship qualified his statement by indicating that
the only purpose for Mr. Overby’s visit with respect to the subject forklift wasto assessit and to provide
aquote; he was not there to do any work on that forklift. (Tr. 256-59, 280-82).
Testimony of Mike Bailey

Mike Bailey, the service manager for Respondent’s Waco branch, testified that he prepared the
service call sheet for AGE’s April 17, 2000 service call. There were three forklifts listed on the service
call sheet, the third one listed was the subject forklift, and the note that Mr. Bailey wrote on the sheet in
that regard read: “Hyster, tires, tilt cylinder problem.” Mr. Bailey said thetire size had worn off thetires
onthesubject forklift and that Mr. Overby wasto physically measure thetiresto determine the size needed
for the forklift. He dso said tha Mr. Overby was to look into the tilt cylinder so that Mr. Bailey would
know what specific part was broken in order to provide a price quote for AGE. In addition, Mr. Bailey
needed the forklift's model and serial number as well as the mast number because tilt cylinders vary
depending on the height of the mast.* According to Mr. Bailey, it was not necessary for the forklift to be
running to find out what part of thetilt cylinder wasbroken, because, once the mast wastilted forward and
the forks dropped to the ground, the tilt cylinder would be in plain view. (Tr. 284, 343-45, Exh. R-16).

Analysis
To prove aviolation of section 5(a)(2) of the Act, the Secretary must show by a preponderance of
the evidencethat (1) the cited standard applies, (2) there was afailure to comply with the cited standard,
(3) employees had accessto the violative condition, and (4) the cited employer either knew, or could have

known with the exercise of reasonable diligence, of the violative condition. See, e.g., Walker Towing

* Mr. Bailey testified that there were no partsin Mr. Overby’ s truck to repair the tilt
cylinder when the truck was inventoried upon its return to the shop. (Tr. 395).

4



Corp., 14 BNA OSHC 2072, 2074 (No. 87-1359, 1991). Inregard to whether the LOTO standard applied
to the activities of Mr. Overby on the day of the accident, section 1910.147(a)(1)(i) provides as follows:

This standard covers the servicing and maintenance of machines and equipment inwhich
the unexpected energization or start up of the machines or equipment, or release of stored
energy could causeinjury to employees. This standard establishes minimum performance
requirements for the control of such hazardous energy.

In addition, section 1910.147(b) defines “servicing and/or maintenance” as follows:

Workplace activities such as constructing, installing, setting up, adjusting, inspecting,
modifying, and maintaining and/or servicing machines or equipment. These activities
include lubrication, cleaning or unjamming of machines or equipment and making
adjustments or tool changes, where the employee may be exposed to the unexpected
energization or sartup of the equipment or re ease of hazardous energy.

Respondent contendsthat if employeesarenot engaged i nservicing and maintenance, thenthecited
standard does not apply. Respondent further contends that is precisely the case here, positing that Mr.
Overby was not engaged in servicing or maintenance of the forklift and that there could be no unexpected
energization. In support of its position, Equipment Depot relies on the following facts:

1. Mr. Blankenship testified that AGE wanted a quote before authorizing the repair.

2. Mr. Bailey confirmed that it was normd for AGE to request aquote before authorizing
any repairs and that he dispatched Mr. Overby to AGE to measure the tires and to get the
information necessary to prepare a quote to replace the tires and repair the tilt cylinder.

3. Mr. Bailey and Mr. Kunka both testified that the only information needed on the tilt
cylinder was the serial number of the forklift and the type of mast, i.e., how many sections
or extensions the mast had.

4. Therewere no tools laying around Mr. Overby’ s work area as would be expected if he
had been repairing thetilt cylinder; rather, they wereall in histool box in the servicetruck.

5. Mr. Overby did not haveareplacement tilt cylinder with him on histruck and could not
have repaired the tilt cylinder in any event.

Whether the LOTO standard appliesto a specific work activity has purposely been left flexible by
the drafters so that the trier of fact can conduct a case-by-case analysis of the varied factual situationsthat
may present themselves. However, onefactor remains constant, and that istheremedid natureof the Act.
When examining workplace activities to determine whether they encompass service or maintenance
activities, as opposed to inspection, the cited definition is intended to be broadly construed. On the other
hand, the fact that the scope of the gandardisto be broadly construed does not excuse the Secretary from
presenting sufficient evidence to meet her burden of proof.

If the evidence relied upon by Equipment Depot, as set out above, stood alone, then the Secretary

would have failed to establish that Mr. Overby was engaged in servicing or maintenance of the forklifts



at AGE. Inthat case, the activities of Mr. Overby would have indeed encompassed inspection of the
forkliftsand the standard would not apply. However, suchisnot the case, astherecord a so indicatesthat:

1. AGE'sGenera Manager, Mr. Coe, testified that Respondent dispatched Mr. Overby to
AGE on April 17, 2000, to make some repairs that were solicited by Mr. Blankenship.

2. Mr. Blankenship went to AGE on April 14, 2002, and took with him three work orders
that Mr. Clark generated on April 4, 2000.

3. Mr. Blankenship pointed out someitemsthat seriously needed to befixed, and Mr. Coe
told him: “Let'sget it done, let’sdoit.” Mr. Coe sad that Mr. Overby was at AGE to fix
theitems he had discussed with Mr. Blankenship. Mr. Coetold Mr. Blankenship to get the
serious items fixed and to provide him with some price quotes on other items.

4. Mr. Coeindicated that Mr. Overby wasat AGE to repair another Hyster forklift that had
an oil leak and a broken cable and that he was also there to work on the subject forklift.

5. Mr. Blankenship agreed that Mr. Coe requested that atechnician be sent to AGE to do
somerepairs. He also agreed Mr. Overby was at AGE to fix thingsthat Mr. Coe gave him
permissiontofix. Mr. Blankenship said Mr. Coe gave him permissionto send atechnician
to fix the problems, but he also said the subject forklift was not included in this category.

Based upon the foregoing, | find that Mr. Overby was at AGE to repair serious problems that had
been noted on three forklifts. However, whether Mr. Overby was there to repair the subject forklift
specifically isdifficult to discern from the record. Mr. Overby had no partsto fix the broken tilt cylinder
with him, and there were no tools found on the ground near the subject forklift after the accident. On the
other hand, Mr. Blankenship conceded that Mr. Coe had requested atechnician to do somerepairs and that
Mr. Overby was at AGE to fix thingsthat Mr. Coe gave him permission to fix. Mr. Coe, as noted above,
testified that Mr. Overby was at thefacility to work on the subject forklift.

There are clearly some inconsistencies in the witnesses' recollections of the events of April 14,
2000, especialy upon considering the absence of areplacement cylinderinMr. Overby’ struck and thelack
of any partsforthecylinder. Regardless, onthe basis of therecord, | find that the purpose of Mr. Overby’s
visit wastwofold. One was apparently to gather information in order to provide some price quotesto Mr.
Coe. Thesecond wasapparently for Mr. Overby to repair theforklifts after he received authorization from
Mr. Coe. Thereis no question that the repair of forklifts falls within the scope of the LOTO standard.
Absent afinding that Mr. Overby’s sole purpose in going to the AGE facility was to inspect the three
forklifts, which | decline to make, Respondent’s contention that the standard does not apply is not
persuasive. | concludethat the LOTO standard appliesto the circumstances of this case, and, accordingly

Respondent’ s contention is rejected.

Serious Citation 1, Item la




Item 1a of Citation 1 alleges aviolation of 29 CFR 1910.147(c)(4)(i), as follows:

Procedures were not developed, documented and utilized for the control of potentially
hazardous energy when employees were engaged in activities covered by this section:

a) Inthat the employer failed to implement specific proceduresfor isolating energy sources
for Hyster Model S50E industrial trucks, exposing employees to the hazards of energized
equipment.

b) In that the employer failed to ensure that employees utilized tags and or locking devices
while servicing industrial equipment, exposing employees to the hazards of energized
equipment.

The Secretary contends that Equipment Depot did not comply with the requirements of 29 CFR
1910.147(c)(4)(i) when it failed to devel op, document and utilize the required specific proceduresfor the
Hyster S50E forklift that was involved in Mr. Overby's fatal accident. Her position is that because
Respondent’ sfield mechanics perform maintenance on powered industrial trucks on adaily basiswithout
specific written procedures, these employees are exposed to the hazards of unexpected energization.

Testimony of CO Ketcham
CO Ketcham testified that Equipment Depot could comply with 1910.147(C)(4)(i) by developing

and implementing specific proceduresfor the subject forklift and ensuring empl oyees used the procedures.
He said the employer was in aposition to devel op such procedures, that periodic checkswould determine
if the procedures were being used, and that it would be up to the company to decide when and where to
make the periodic checks. CO Ketcham also testified that he had no information of any other instances
in which Mr. Overby or other Equipment Depot field service technicians had worked on a forklift and
failed to set the brake. (Tr. 70-71, 120-21).

The CO reviewed the company’ s LOTO program, and, in hisopinion, it was very generic and did
not cover the different types of equipment on which employeeswould berequired to work. He agreed that
company personne told him that their field technicians go through comprehensive on-the-job training as
part of an apprenticeship program. TheCO indicated, however, that he wasnot aware of what was covered
in thetraining, although he said that if the program was not written the employer could assure it was used
by periodically inspecting itsfield sitesand watching itsempl oyees operate powered industrial trucks. The
CO aso indicated that he was not aware of what training Mr. Overby had in forklift operation, but he
received work reports from the company that showed that Mr. Overby had worked on the subject forklift
before. CO Ketcham concluded from his investigation that Mr. Overby, for some reason, started the
forklift from the side without the parking brake being applied, resulting in the forklift engaging and Mr.



Overby being pinned between theforklift and his service truck. He said that the failureto tag out in this
case most likely had nothing to do with the cause of the accident. (Tr. 75, 103-05, 111-13, 129, 133).
Testimony of Mike Bailey

Mr. Bailey has worked for Equipment Depot since 1980 and has direct supervision over all of the
company’ sservicetechnicians; heisalsoresponsiblefor hiring andfiring technicians. Hetestified hehired
only workers with extensive mechanical backgrounds and that new hires were placed with experienced
gpecidlists in particular mechanical areas. The specialists emphasized safety, and each new hire went
through extensive on-the-job training regardless of past experience. The new hire began in the rental
department, working with experienced employees on as many as five to seven forklifts aday. The new
hires learned the operational functions of all the forklifts that were at the Waco shop for maintenance,
whichincluded setting and rel easing the parking break, checking the brakes, and checking thetransmission
in forward and reverse; they also operated the forkliftsto full fork height and performed side-shifts. Mr.
Bailey said that while controlson forkliftsaresimilar, there are differenceswith different models. Healso
said that new hires were shown the differences on the various models and that operator handbooks and
service manualswere utilized. He noted that new hireswere usually in the rental area about a month and
that he kept up with their progress by watching and talking to them during their training and by talking to
the specialists who were training them.® (Tr. 284-92, 297-99, 303-04, 312, Exh. R-22).

Mr. Bailey further testified that new hireswerethen trained by experienced mechanicsinthe heavy
repair shop where more extensive work was done, such as brakejobs, engine and transmission overhauls,
and hydraulicrepairs. Thistraining stressed safety and proper procedures beforestarting repair work, such
as parking theforklift, lowering the forks al the way to the ground for stability, and turning off the engine
and setting the parking brake; it also included procedures such as chocking the equipment. After a new
hire completed histraining, Mr. Bailey decided if he was qualified to be afield technician. If so, training
continued by sending theempl oyee with an experienced technicianinto thefield, where the safety training
the new hire had received in the shop was reinforced; however, no heavy maintenance work was donein

the field, as all such work was done in the company’s heavy repair shop.® After the experienced fidd

*Mr. Bailey also kept track of work that new hires performed and training they received
by reviewing their time cards; virtually everything employees did was documented through the
company’s billing procedures and reflected on employee time cards, and, in some months, the
company had documented several thousand dollars solely for training. (Tr. 307-10).

®Mr. Bailey said the company had 22 field technicians who covered 54 countiesin Texas
and that afield technician might work on three to seven jobs aday.
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technician presented hiseval uation of thenew hire’ swork inthefield, Mr. Bailey determined whether that
employee should be given a service truck and designated a field technician. (Tr. 301-07, 310-312, 348).

Mr. Bailey hired Mr. Overby, who went through the training as set out above. Mr. Overby then
worked in the field under the supervision of experienced field technicians, including his brother-in-law.
During the time Mr. Overby worked with his brother-in-law in the field, they serviced a client with over
40 forklifts, and it was after that time that Mr. Bailey issued Mr. Overby his own truck. Based on his
personal observations of Mr. Overby in the rental and heavy repair shops as well as the opinions of the
experienced employees who had been assigned to train him, Mr. Bailey thought that Mr. Overby was an
excellent empl oyee; hewas meti culousand dependableand followed all thecompany rules, and Mr. Bailey
had no reason to believethat Mr. Overby would not do an excellent job in thefidd in termsof both safety
and accuracy. Mr. Bailey stated that Mr. Overby had worked on equipment like the subject forklift, that
is, aHyster S50E forklift with a“monotrol” system, many timesin the past. (Tr. 334-42, 347).

Mr. Bailey testified that he had never received any complaintsabout Mr. Overby swork inthefield
and that Mr. Overby had never had any accidents or close calls. He said the field technicians moved
constantly from one customer to another and that he conducted spot checks of the technicians when he
visited customer locations. He also said that two customer service representatives, one a former field
technician and the other aformer mechanic, visited cusomersfrequently and observed thefield technicians
during their visits. Mr. Bailey had never had any problems with his service technicians not following
safety proceduresin thefidd, athough he had verbally reprimanded some techniciansfor infractions such
as not wearing a seat belt. He had also issued verbal reprimands to shop employees for matters such as
not setting aparking brake, but, on balance, he had found his employeesto be very safety conscious. (347-
52).

Mr. Bailey was in charge of all formal safety training at Equipment Depot. He held a monthly
safety meeting for all employees, and notice of the meetings, which were mandatory, was given aweek in
advance so that fidd technicians would not schedule work away from the shop for that time. A different
topic was discussed at each monthly meeting, and each topic had a handout sheet that wasprovidedto all
attendees; it wasalso common torefer to repair manualsfor aparticul ar forklift at meetings, and therepair

manualswere kept in thelibrary.” Mr. Bailey used Chapter 13 of the company’ s training manual for his

"Mr. Bailey read the handouts verbatim to the employees at the meetings, and the
employees took the handouts with them to use as areference. Mr. Bailey kept alog of who
attended each meeting, and all employees were required to sign the log after the meeting to

(continued...)



LOTO training, which was usually held in June? He went over the need to chock wheds and set the
parking brake as well as “stored energy” and how that affected the jobs of his employees. He also went
over the company’s tagout procedure, including when to tag out equipment, and he addressed LOTO
procedures with respect to specific forklifts. Mr. Bailey trained his employees to use tags but indicated
there were situations in which they would not need to use them, for example, when an employee was
checking amachine or sitting in amachine like an operator. In these scenarios, the employee would have
no need to tag out the machine to prevent unexpected startup. (Tr. 312-16, 373, 376, Exh. R-1).
Testimony of Kelly Kunka

Kelly Kunka oversees Respondent’s corporate safety program. He testified that Mr. Overby had
worked on Hyster forklifts numerous times before the accident. In particular, he noted that Exhibit R-18,
areport he himself prepared, showed that Mr. Overby, reflected as employee number 9, had worked on
Hyster forklifts on anumber of occasions.” He al so noted that many Hyster forklifts, including the subject
forklift, havemonotrol systemsinwhich thetransmission doesnot haveaforward, neutral andreversegear
lever like other forklifts. Instead, the operator pushes one side of the accelerator pedal to drive forward
and the other side of the same pedal to drive in reverse, and the only way to put the forklift in neutral is
to engage the parking brake; otherwise, theforkliftis alwaysin gear and will roll at asgnificant speed in
thedirection last driven. Inadditionto Exhibit R-18, Mr. Kunkatestified about Exhibit R-20, adocument
showing that Mr. Overby had actually worked on the subject forklift several times prior to the accident.
It wasthe opinion of Mr. Kunkathat, based on the number of timesMr. Overby had worked on the subject
forklift and other Hyster forklifts with monotrol transmission systems, he would have known that the
forklift would roll if the parking brake was not set. (Tr. 22-23, 87-88, 174-184, 345-46, Exh. C-7).

Discussion

’(...continued)
acknowledge they had attended and had understood the course material. (Tr. 317).

8Mr. Bailey testified that he gave the training shown on a sign-in sheet dated June 15,
2000; the record dso shows he gave formal LOTO training to Mr. Clark and to Sidney Capps,
another employee, in June of 2000. (Tr. 359-62, Exhs. R-23, R-24). Mr. Overby received his
formal LOTO training in June of 1999. (Tr. 319, Exhs. R-3, R-4).

°In preparing Exhibit R-18, Mr. Kunka observed that one customer, Centrd Texas
Corrugated, had only Hyster forklifts with monotrol transmissions; he therefore would have
expected that Mr. Overby worked on a Hyster forklift with a monotrol system when at Central
Texas Corrugated on June 30, 1999. (Tr. 215-18).
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TheSecretary’ sprimary contentionisthat theLOTO proceduresfound in Chapter 13 of Equipment
Depot’ s training manual outlines only in a general way how employees are to lock out and tag out all
eguipment having energy sources. The Secretary thus argues that the program failed to comply with the
LOTO standard because there were no specific procedures as to the equipment that Respondent’s
empl oyees encountered, including the Hyster S50E forklift that was involved in the accident.

Respondent’ swritten program statesthat it * establi shesthe minimum requirementsfor thelockout
of energy isolating whenever maintenance or service is done on machines or equipment.” The program
authorizes each mechanic “to lockout and tagout the piece of construction equipment, on highway vehicle,
off highway vehicle, commercial engine, farm equipment and/or industrial powered truck he/she has been
assigned to perform service or maintenance....” Specificdly, the program requires:

The authorized employee shdl identify the type and magnitude of the energy that the
machine or equipment utilizes, shall understand the hazards of the energy, and shall know
the methods to control the energy. If the authorized employee has guestions or concerns,
he/she shall consult the applicable Service Manual for complete operational instructions
before proceeding.

*k*

If the machine or equipment is operating, shut it down by normal stopping procedure
(depress stop button, open switch, close valve, etc.).

*k*

Stored or residua energy (such as that in...elevated machine members,...hydraulic
systems...etc.) must be dissipated or restrained by methods such as grounding,
repositioning, blocking, chaining, bleeding down, etc.

*k*

Lockout the energy isolating device(s)....In most cases there is no device to isolate the
switch so disconnecting the batteries (is) the only acceptable [method] of locking out the
piece of equipment.

*k*

Tags shall be applied on dl equipment (preferably on steering wheel or at operational
controls) prior to beginning any repairs.

The thrust of the Secretary’ s complaint in Citation 1, Item 1a, is that Equipment Depot’s LOTO
procedures were not “forklift specific.” The CO recommended this item because no specific procedures
for locking out the Hyster S50E existed. The record shows that Respondent sells, services and rents
industrial forklifts and other industrial equipment. It dispatchesfield techniciansto its customers' places

of businesson aregular bassto service avariety of different typesof equipment. The company has 3,000

11



to 4,000 customers and about 6,000 pieces of equipment that it services in its planned maintenance
program, and it has 22 field service technicians operating out of its Waco headquarters that work at three
to seven customer locations a day. Some of the forklifts the company services have monotrol
transmissons, while others have the more common forward, neutra and reverse gear levers.

Under the above circumstances, as CO Ketcham testified, the LOTO program contained in the
company’ straining manual would be too generd for such an operation, and the yearly formal training in
LOTO procedureswould be insufficient. However, as noted above, there is much more to Respondent’ s
LOTOprogram, and | find that the company didinfact providetraining that specifically addressed forklifts
and their various idiosyncracies. The formal yearly training was intense and comprehensive, and it was
documented by training outlines, employee handouts and sign-in sheets. Mr. Bailey provided a detailed
presentation to his employees about what they would encounter in their jobs and how the LOTO
procedures affected their safety on the job. Equipment Depot also developed an on-the-job training
program and apprenticeship program to go hand-in-hand with its formal LOTO training. Everything
contained in the formal program and more was addressed in the apprenticeship program that commenced
for new hires on the day they reported to work. As Mr. Kunkaindicated, the company could talk about
chaining up amast all day in acdassroom setting, but learning in the shop areas was much more effective
training. | find, based on the above, that the company’s forma LOTO training in conjunction with its
intensive apprenticeship and on-the-job training met the standard’s requirements to develop specific
proceduresfor the control of potentially hazardous energy. | further find that the program focused on all
types of powered industrial trucks that an employee would encounter in the shop and in the field.

Thenext questionto resolveiswhether Equipment Depot faled to document itsL OTO procedures.
| notethat documentation can take many forms and that Respondent’ sformal training was documentedin
the more conventiona way. At itsmonthly saf ety meetings, the company had asign-in sheet, which, after
the training session was over, the employees signed to acknowledged they attended the training and
understood what was taught. The monthly safety meetings were mandatory, and sufficient notice of the
topic and time of training was posted so that thefield technicianswould not have a service call conflict.
In my view, these procedures satisfied the company’ s obligation to document itsforma training sessions.

The on-the-job trai ning and apprenticeship training was documented another way. Because of the
constant movement of the field technicians between customer locations, Mr. Bailey used time cards and
the monthly labor recap report to evd uate what type of training each new hire received while working in
the shop areas and at numerous customer locations under the direct supervision of an experienced field

technician. Until Mr. Overby’ saccident, Mr. Bailey had no reason to believe there was any problem with
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his method of keeping track of employeetraining. Based on the testimony of Mr. Bailey and Mr. Kunka,
| find that Equipment Depot had a reasonable system in place to document its informal apprenticeship
training aswell asitson-the-job training. Inaddition, | accept Mr. Bailey’ s testimony that he did indeed
utilize this system to document and follow the company’ sinformal training process with respect to new
hires, both in the shop areas and at customer |ocations.

CO Ketcham testified that Equipment Depot was not obligated to send a supervisor to check oniits
field technicians every time a service call was made and that the frequency of checks, and how and when
to make them, was up to the employer. (Tr. 119-120). Mr. Bailey testified that he personally conducted
spot checks of histechnicians when at customer locations and that hisvisitsto customer sitesvaried from
twice aweek to threeto four timesaweek.'® (Tr. 348, 387-90). Further, the record shows that Equipment
Depot’ s customer service representatives were in the field almost daily and that they also monitored the
service technicians. The record aso shows that, since 1999, all forklift personnel were required to have
OSHA safety certification. One customer servicerepresentative, Brad Blankenship, conducted the OSHA
certification training for Equipment Depot’ s employees as well as those of some of Equipment Depot’s
customers. Both of Equipment Depot’s customer service representatives had extensive mechanical
knowledge, and Mr. Blankenshipwasafield servicerepresentative before hispresent position. (Tr. 247-49,
265-66, 348-49). Finally, the record shows that Equipment Depot had had no problems with safety
violations by its field technicians in the past and that field technicians were chosen for that work on the
basis of their being the company’ s most dependable employees.

Based on the foregoing, | find that Equipment Depot’s policy and procedures providing for the
periodic checking and monitoring of its employees fully complied with the requirements of the LOTO
standard. Asall threerequirementsof 29 CFR 1910.147(c)(4)(i) have been met, that is, the devel opment,
documentation and utilization of LOTO procedures, Item 1aof Citation 1 is vacated.

Serious Citation 1, Item 1b
Item 1b of Citation 1 aleges aviolation of 29 CFR 1910.147(c)(7)(i), as follows:

Thetraining program of the employer did not include all thetraining elementslisted under
Items A-C of this section:

1OMr. Bailey indicated that before going to a customer site, he would check the routing
board to determine where his field technicians were scheduled to be that day; if he learned a
technician was at a customer site, he would conduct a spot check. (Tr. 348, 387-90).
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a) Employees were not trained on specific procedures for Hyster model S50E industrial
trucks,; exposing employees to the hazards of being struck by and caught between
equipment.

Thecited standard requires employerstotrain employees on the purpose and function of the energy
control, or LOTO, program. The Secretary relies on two factorsto meet her burden of proving aviolation
of thecited standard. Onewas CO K etcham’ stestimony that two employeesheinterviewed, Sidney Capps
and Terry Clark, told him they had not received LOTO training and had not seen any proceduresinvolving
LOTO. The CO indicated the two employees told him they were unaware of any LOTO procedures for
any type of powered indugtrial equipment. The second factor the Secretary relies on is that since such
training was only provided once a year, Equipment Depot regularly sent its employees out inthe field to
perform mai ntenance and/or service on powered industrial trucks without the benefit of training.

Therecord clearly showsthat Respondent provided extensivetraining to all new hiresfromtheday
an employeejoined the company. Theformal trainingin LOTO was offered annually, usually in June, as
part of ayear-round schedule of safety topics. If the June safety meeting covering LOTO was the only
training employees received, then the Secretary would have met her burden of proof with respect to both
Items 1laand 1b. However, asfound above, such is not the case. The Secretary’ smore viable argument
concernsthe statementsto the CO by Sidney Cappsand Terry Clark. Such statements by employees have
routinely been ruled admissible by the Commission, and the Secretary has established aprimafacie case
based on CO Ketcham'’ stestimony. Thus, the burden shifts to Respondent to rebut the CO’ stestimony,
and | find that Equipment Depot has carried its burden in that regard.

CO Ketcham testified that he spoke with Mr. Clark and Mr. Capps on August 4, 2000. However,
Respondent established through testimony and documentary evidencethat Mr. Cappsand Mr. Clark both
went through formal safety training in regard to Equipment Depot’ sLOTO procedures. Thistraining took
place during the June 2000 saf ety meeting that was dedicated to LOTO procedures. Mr. Overby had gone
through the sameformal trainingin June of 1999. (Tr. 361, Exhs. R-3-4 (Overby), Exhs. R-23-24 (Clark),
Exhs. R-3, R-24 (Capps)). In view of this evidence, | conclude that there must have been a failure of
communication between CO K etcham and the two employees when he spoke to them about their training.
Mr. Capps and Mr. Clark had actually attended formal LOTO training just prior to their interview by the
CO. As happens in many situations, communication and memory can unintentionally falter, and such
appears to be the case here. In addition, as noted above, | have fully credited the testimony of both Mr.
Kunka and Mr. Bailey that all new hires went through an intensive apprenticeship from the day they
reported for work and that this training included the operation of forklifts and LOTO procedures.
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For the foregoing reasons, | find that the Secretary has failed to carry her burden of proof with
respect to Item 1b. Iltem 1b of Citation 1 istherefore vacated.

Serious Citation 1, Item 2
Item 2 of Citation 1 alleges aviolaion of 29 CFR 1910.147(f)(2)(i), as follows:

When outside servicing personnel were engaged in activities in a facility, the onsite
employer and the outside employer did not inform each other of their respectivelockout or
tagout procedures:

a) Theemployer failed to notify AGE Industriesof thelockout or tagout proceduresutilized
by Equipment Depot on their site; exposing employees to the hazards of energized
equipment.

Respondent contends it trained its fied service technicians to always remove powered industrial
equipment to aremote location where it was under their compl ete control so that no onewould try to start
the machine without their knowledge. In this case, Mr. Overby removed the forklift to a location away
from the AGE facility, that is, AGE’s employee parking lot. (Tr. 136). Respondent’s position that it did
not violate the standard is premised on the argument that, since theforklift wasin arelatively remote and
secure area, there could be no unexpected energization by a customer’s employee.

Assuming arguendo that the forklift had been removed to arelatively remote area, Equipment
Depot’ sargument still fails. The partiesagreethat the purpose of exchanging LOTO programsistoensure
that the customer will not attempt to activate a machine while the outside party isworkingonit. Here, it
wasvery important for Equipment Depot to notify AGE of itsLOTO procedures. Suchnotificationwould
have allowed AGE to train its employeesthat, when they saw an Equipment Depot field technician at the
site, the employees were to stay awvay from the equipment being repaired. Stated another way, the
customer could alert its employees that the equipment was off by itself for a reason, that is, that the
employeeswould not go up to the equipment and start it whileit was being serviced. In thiscase, acopy
of Respondent’s LOTO procedures, especialy those dealing with removal of equipment to a remote
location, was not provided to AGE. The Secretary has thus established aviolation of the cited standard.

Respondent also contends that it isinfeasible to provide copies of its LOTO procedures to every
customer. | find that a copy of the procedures in a condensed version emphasi zing the above areas could
be easily developed. In addition, both the company and OSHA have safety professionalsthat could agree
on what isnecessary to be in the document for distribution to Respondent’ s 3,000 to 4,000 customers. In

other words, there is a middle ground for Equipment Depot to come into compliance with the standard.
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Regardless, | conclude that Respondent has failed to establish its infeasibility defense, and Item 2 of
Citation 1 is affirmed as a serious violation.

The Secretary proposed a penalty of $1,625.00 for thisitem. The CO testified that he considered
the violation to be of high severity due to the serious injuries that could occur, which included being
crushed, pinned or run over by apowered industrid truck. The gravity-based penalty for thisitem was
$2500.00, to which the CO applied reductions of 20 and 15 percent, respectively, for size and good faith.
(Tr. 80-82). | find the proposed penalty appropriate. A penalty of $1,625.00 is therefore assessed.

Serious Citation 1, Item 3a
Item 3a of Citation 1 allegesaviolation of 29 CFR 1910.178(1)(3)(i)(C), asfollows:

Powered industrial truck operators did not receive initia training in truck controls and
instrumentation: Where they arelocated, what they do, and how they work.

a) For the Hyster Model S50E industrial truck operated by the deceased employee, the
employer failed to train the empl oyee on the functions of the park brakeand itsrd ationship
to the transmission and starter solenoid; exposing employeesto the hazard of being struck
by or caught between industrid trucks.

During his inspection, CO Ketcham requested copies of Respondent’s training records or other
documentation that would show that Mr. Overby had been trained on the subject forklift. He received no
proof of certificationor other documentationto indicate such training, and, consequently, herecommended
theissuanceof thisitem. (83-84). The COtestifiedthat company representativestold himthat their service
technicianswent through comprehensi ve on-the-job-trai ning through an apprenti ceship program; however,
he did not know what, if any, training Mr. Overby had received in the operation of forklifts. (Tr. 103-05).

Respondent contendsthat the CO’ stestimony fail sto provethat therequisitetraining wasnot given
and that thisitem should be dismissed for that reason alone. | disagree. The CO asked the right questions,
and no specific information was provided. The CO acted properly in recommending thisitem, and, based
on histestimony, the Secretary hasestablished her primafacie case. Theburden thus shiftsto Respondent
to show that its service technicians, especialy Mr. Overby, were adequately trained in forklift operation.

| conclude that Respondent has met its burden. As noted above, all service technicians went
through comprehensive on-the-jobtrainingin all aspects of forklift operation, and they weretrained on dl
types of equipment. | fully credit the testimony of Mr. Bailey and Mr. Kunka about the apprenticeship
program. On the basis of their testimony, | find that the program was effective, that it was well planned
to address all aspects of powered industrial truck operations that employeeswould encounter on the job,

and that therewasno question that the second thing atechni cian learned, after turning theignitionkey, was
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how to set the brake.** In addition, the record shows that after Mr. Bailey hired him, Mr. Overby went
through the above training; he started in the rental shop, then went on to the heavy repair shop, and finally
wastrained in thefield by an experienced field servicetechnician. It was not until Mr. Overby completed
thisintensive training that he was allowed to represent the company as afield service technician.

| am very cognizant of thefact that thisinspection wastriggered because aval ued Equipment Depot
employee, Mr. Willie Overby, lost hislife when he was pinned between the Hyster S50E forklift that he
was working on and his service truck. It gppearsthat Mr. Overby may have started the forklift from the
ground without the parking brake being engaged and that the forklift then rolled forward, fatally injuring
him. The subject forklift was not one of the more common forklifts that have a forward, neutral and
reverse gear lever. Rather, it had amonotrol system, described earlier, which meant that it was alwaysin
gear and would roll at asignificant speed in the direction last driven unlessit was put in neutrd, which
could only be done by engaging the parking brake. It is clear from the record in this case, however, that
the parking brake on the Hyster S50E was not set when the accident occurred.

Inview of thisfact, | havegiven even further consideration to the question of whether Mr. Overby
had been adequately trained in the operation of Hyster forklifts with monotrol transmission sysems. My
review of the testimony and documentary evidence submitted by Respondent has convinced me that Mr.
Overby wasindeed familiar with the monotrol transmission that was part of the subject forklift’ soperaing
sysem. Mr. Bailey testified that Mr. Overby had worked on Hyster forklifts with monotrol systems many
times. (Tr. 347). Mr. Kunkatestified that Mr. Overby had worked on Hyster forklifts numeroustimes and
that many Hyster forklifts have monotrol transmission systems. (Tr. 176-77, Exh. R-18). Mr. Kunkaalso
testified Mr. Overby had worked on the subject Hyster forklift anumber of times before the accident. (Tr.
179, 182-84, Exh. R-20). Finally, Mr. Kunka testified that on June 30, 1999, Mr. Overby had been at
Central Texas Corrugated and had worked on aHyster forklift with amonotrol transmission system.* (Tr.
215-18, Exh. R-18). | find fully credible the testimony of both Mr. Bailey and Mr. Kunka about Mr.
Overby’s experience in working on equipment like the forklift involved in the accident.

Based upon theforegoing, | conclude that Mr. Overby did know thelocation and operation of the

controls on the subject forklift. In addition, due to his previous experience with Hyster forklifts with

" Chapter 9 of the company’ s training manual specifically addresses theseissues.

2Mr. Kunka' s testimony in this regard was based on information he had obtained from
other experienced service technicians who had been to Central Texas Corrugated before the time
of the accident; in view of that information, he was ableto represent that that company used only
Hyster forklifts with monotrol transmission systems. (Tr. 215-18).

17



monotrol transmission systems, he knew that the foot brake had to be engaged to put the equipment in the
neutral position. Therefore, | find that the Secretary failed to carry her burden of proof with respect to this

citation item. Item 3aof Citation 1 is consequently vacated.

Serious Citation 1, Item 3b
Item 3b of Citation 1 aleges aviolation of 29 CFR 1910.178(1)(6), as follows:

TheEmployer failed to certify that each operator hasbeen trained and evaluated asrequired
by paragraph (1). The certification shall include the name of the operator, the date of the
training, the dateof the evaluation, and theidentity of the person(s) performing thetraining
or evaluation:

a) The employer failed to certify that empl oyees operating powered industrial trucks were
trained in accordance with the standard.

Thestandard requirestheemployer to certify that forklift operatorshavebeentrained onthevarious
aspectsof forklift operation listed in 29 CFR 1910.178(1). Inthiscase, the employeesweretrained. The
remaining question is whether Respondent’s method of documenting such training can be considered
equivalent to the standard’ s requirement that aforma certification be issued indicating the name of the
operator, the date of the training, the date of the evaluation, and the identity of the person(s) performing
thetraining or evaluation. | agree with Respondent that such documentation was indeed performed, even
to the extent of notationsin its labor recap report. Specifically, Exhibit R-18 reflects that the employees
performed “make ready” work, where no customer was billed; it also reflects “internal sales policy adj”
entries showing on-the-job training. Equipment Depot contendsthat while the form of its documentation
may not have been what OSHA liked to see, the purpose of the standard was met.

Alternatively, Respondent arguesthat if aviolationisdeemedto exist at all, it ispurely atechnica
“paperwork” violation. Respondent suggests that, in these crcumstances, the citation item should be
dismissed under OSHA’ sown policy guidelines. Theguidelinerelied uponisOSHA Instruction CPL 2.11,
entitled “ Citation Policy for Paperwork and Written Program Requirement Violations,” which provides:

When the employer has complied fully with a requirement in a standard (e.g. for taking
particular protective measures, for an evaluation, or for training), except that the employer
hasfailedto makearequired written certification that the action wastaken, no citation shall
beissued. CPL 2.111 G.3.d.

Equipment Depot states there is no reason why this policy should not apply here. | disagree. Itis
truethat Respondent’ sdocumentation proceduresarefunctionally equivalent toformal certification. Most
importantly, the training was done and documents, abeit in various forms, were precisely kept. In

addition, Mr. Bailey used the information on a consistent basis to monitor the training of histechnicians
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with respect to truck controlsand instrumentation. Regardless, the company chose its system, and when
CO Ketcham requested written certification he received none. With respect to the company’s system, |
find that formal certification in writing should have been readily available for the CO as well as
Respondent’ smanagement and employees. Thestandard’ srequirementsarestraightforward and clear, and
written certification serves a purpose separate and distinct from the actual requirement to document
training. Thus, | find that the instructions set forth at CPL 2.111 do not apply to this particular situation.

As noted above, Equipment Depot also contends that if aviolation exists, it is purely atechnical
paperwork violation. Under Respondent’ sinterpretation of thefacts, ade minimisviolation may befound.
However, ade minimisdeterminationwould require no abatement and would do littleto ensure compliance
withthestandard. Stated another way, the worthwhilegoal of having the certification readily availablefor
OSHA aswell as Equipment Depot’ s employees and management would not be accomplished. Sincethe
nature of the violation does not lend itself to aserious classification, | find an other-than-seriousviolation
to be appropriate. Item 3b of Citation 1 is therefore affirmed as an “other” violation.

The Secretary proposed atotal penalty of $4,000.00 for Items 3aand 3b. The CO testified that he
placed the probability of an injury occurring as high and that the severity of such an injury was aso high
duetotheseriousinjuriesthat occurredinthiscase. (Tr. 91). However, the proposed penalty was premised
on abelief that Equipment Depot had not trained its employees on truck controls and instrumentation, and
| have concluded that Respondent did providesuchtraining. Consideringfactorsrelevant solely tothelack
of the certification requirement, the gravity of Item 3b islow. Further, the CO did allow a 20 percent
reduction for size. On balance, and since the proposed penalty was based primarily on Item 3a, | find a
penalty of $350.00 to be appropriate for Item 3b. A penalty of $350.00 is therefore assessed for Item 3b.

SeriousCitation 1, Item 4
Item 4 of Citation 1 alleges aviolation of 29 CFR 1910.178(m)(5)(iii), as follows:

When an industrial truck operator was dismounted and within 25 feet of the truck ill in
his view, the load engine means were not fully lowered, controls were not neutralized, or
the brakes were not set to prevent movement:

On or about 4/17/00, in the parking lot of AGE Industriesin Belton Texas, an Equipment
Depot employee faled to set the parking brake on a Hyster Model S50E industrial truck,
exposing the employee to the hazard of being struck by and caught between equipment
which resulted in the employees death.

The record demonstrates that the monotrol transmission on the S50E Hyster forklift did not have

aneutral gear and that when Mr. Overby was discovered pinned between the forklift and his servicetruck,
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the parking brakewasnot set. (Tr. 87, 92). Thus, the violation occurred when Mr. Overby failed to set the
parking brake on the forklift. Equipment Depot’s defense of this item is tha the violation was due to
employee misconduct. The Commission determined early in its existence that an employer is not the
absolute insurer of employee safety, and it devel oped the affirmative defense of unpreventable employee
misconduct. The purpose of thisdefense, despiteitstitle, isnot to place blame on employees. Rather, the
defenserecognizesthat there are situationsin which an employer did all that could be expected to prevent
aviolation. To provethisdefense, an employer must show (1) that it has established work rules designed
to prevent the violation; (2) that it has adequatdly communicated the rulesto its employees; (3) that it has
taken steps to discover violations; and (4) that it has effectively enforced the rules when violations have
been discovered. Nooter Congr. Co., 16 BNA OSHC 1572, 1578 (No. 91-0237, 1994).

With respect to the first requirement, Equipment Depot had, as discussed above, a clear rule that
the parking brake must always be set. In fact, this was the first thing a new hire was taught, other than
turningtheignitionkey. Respondent al so taught employeesthe differencebetween thetraditional forward,
reverse and neutral on more conventual forklifts and the monotrol system on some of the Hyster forklifts.
The rule was specifically addressed in the formal safety training that used both safety manuals and
handoutson thesubject. Mr. Bailey read the handoutsverbatim at thetrai ning and empl oyeesal so received
copies of the handoutsfor futurereference. On the day of the accident, Mr. Overby followed the company
procedures of driving the forklift away from the customer’s work area and tilting the mast and lowering
the forks. | find that Respondent has satisfied the first element of its burden of proof.

In regard to the second requirement, the work rule to set the parking brake was ingrained in all
employees, including Mr. Overby, from thefirst day anew hirereported to work. Equipment Depot did
not assume a new hire had received such training from a previous employer, even though it hired only
experiencedworkers. Beforetheaccident, Mr. Overby had dwaysfoll owed hi strainingand worked safely.
He knew that before starting or dismounting the Hyster S50E, the parking brake had to be engaged. He
also knew, from his prior work on the subject forklift, that it would roll if the parking brake was not set.
The record shows that Mr. Overby had turned the forklift off before he measured the tires on the day of
theaccident. Therecord further showsthat Respondent’ sempl oyeeswere constantly reminded of thisrule.
| find that Equipment Depot has met the second dement of its defense.

Asto the third requirement, “[e]ffective implementation of a safety program requires ‘adiligent
effort to discover and discourage violations of safety rules by employees.”” Propellex Corp., 18 BNA
OSHC 1677, 1682 (No. 96-0265, 1999). Respondent has shown that it made adiligent effort to discover

violations of its safety rules. First, as noted above, all supervisors and hourly employees knew the rules.
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Second, Mr. Bailey followed through with spot checks of hisfield servicetechnicianson hisfrequent visits
to customer sites, and he coordinated his visits by consulting the routing board outside his office that
showed where each technician wason any givenday. Significantly, until Mr. Overby’saccident, there had
never been a problem with field service technicians not following safety procedures.

Finally, in regard to the fourth requirement, “[t] o prove adequate enforcement of its safety rule, an
employer must present evidence of having adisciplinary program that was effectively administered when
work rule violations occurred.” Gem Indus,, Inc., 17 BNA OSHC 1861, 1863 (No. 93-1122, 1996). Mr.
Bailey testified that he had reprimanded empl oyeesfor minor safety viol ations, such asnot wearing asaf ety
belt. Healso testified that, on balance, hisemployeeswere very saf ety conscious and that hisperiodic spot
checksin the field had detected no major violations of its safety rules. | find that Respondent has met the
fourth element of its defense.

Based upon the foregoing, | conclude Respondent could not have anticipated or foreseen that Mr.
Overby would restart the subject forklift without first setting the parking brake. Doing so was directly
contrary to his training, and Mr. Overby was aware from past experience with that very forklift that it

would roll under those circumstances. For these reasons, Item 4 of Citation 1 is vacated.

Repeat Citation 2, Item 1
Item 1 of Citation 2 alleges aviolation of 29 CFR 1910.147(c)(5)(i), as follows:

Locks, tags, chains, wedges, key blocks, adapter pins, self-locking fasteners, or other
hardware were not provided by the employer for isolating, securing, or blocking of
machines or equipment from energy sources:

The employer, Equipment Depot LTD., was previously cited for a violaion of this
Occupational Safety and Health Standard or its equivaent standard 29 CFR
1910.147(c)(5)(i) which was contained in OSHA Inspection Number, Citation Number 1,
Item Number 2, issued on 8/7/98, and became a Final Order on 6/199.

a) Tags on the control mechanisms and blocks isolating energy sources on the Hyster
Model S50E industrial truck being serviced onthe AGE Industriesfacility parkinglot were
not provided, exposing employees to the hazards of being struck by or caught between the
industrid truck and other objects.

When CO Ketcham arrived at the AGE facility, the Hyster S50E was not tagged or blocked, and
he did not see any tags or blocks in the area; further, Mr. Overby’s truck was locked and the keys were
unavailable, and the CO was thus unable to determine if Mr. Overby had locks or tagswith him on Apiril
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17, 2000." (Tr. 96, 118, 140). However, CO Ketcham tetified that the same two Equipment Depot
employeeswho told him that they had had no safety training, Mr. Cappsand Mr. Clark, also told him that
there had been timesin the six months precedingtheir interview with the CO when they did not havelocks,
tags or blocksin their service vehicles. (Tr. 99-101).

It would appear from the foregoing that this citation item was based largely on the statements Mr.
Capps and Mr. Clark made to the CO. However, these statements provide an insufficient basis for a
finding that, prior to April 17, 2000, Equipment Depot failed to provide tags or blocks. The statements
were made out of court, and they are also extremely general and proneto several interpretaions. Further,
the CO evidently did not obtain written and signed statements from the employeesto bol ster histestimony
at the hearing, and the Secretary did not call either employee asawitnesses. Finally, asfound above, the
statements of the employees about not having had LOTO training were not supported by the evidence of
record. Inview of these factors, the statements, although admissible, are accorded no probative value.

Theremainingissueiswhether Respondent failed to provide“ Tags on the control mechanismsand
blocks isolating energy sources on the Hyster Model S50E Industrial truck being serviced on the AGE
Industriesfacility parkinglot.” The record establishes that Equipment Depot purchased tags and blocks
and that theseitemswere distributed to the fidld service technicians and kept in all the servicetrucks. (Tr.
189, Exh. R-21). Mr. Bailey testified that the company kept aready supply of blocksin the shop areasand
in all the service vehicles and that when heinventoried Mr. Overby’s truck after the accident there were
blocks in the truck. Mr. Bailey also testified that the parts department distributed tags to the field
techniciansin bundlesand that at every safety meeting he made surethe technicians had plenty of tags. (Tr.
316, 327-28). Mr. Blankenship, the first company employee to arrive at the accident scene, testified that
he looked in the back of the truck and saw the usual supply of tags and blocks. (Tr. 262). Asnoted, the

truck was later locked to prevent theft of the tools and equipment in the truck.

3The truck had been locked to protect against theft of the tools and equipment in it, and
the keyswere in Mr Overby’s clothes at the hospital. (Tr. 118, 140, 192-93).
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Based on the foregoing, Respondent has shown that it provided tags and blocksto itsfield service
technicians. Respondent has also shown that, on the day of the accident, thereweretagsand blocksin Mr.
Overby’struck. In view of the record, Item 1 of Citation 2 is vacated.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The foregoing decision constitutes my findings of fact and conclusions of law in accordancewith

Federal Rule of Civil Procedure 52(a).

ORDER

Based upon the foregoing decison, it is ORDERED that:

1. Citation 1, Item 1a, alleging a serious violation of 29 CFR 1910.147(c)(4)(i), isVACATED.

2. Citation 1, Item 1b, alleging aserious violation of 29 CFR 1910.147(c)(7)(i), isVACATED.

3. Citation 1, Item 2, alleging aseriousviolation of 29 CFR 1910.147(f)(2)(i), isSAFFIRMED, and
apenalty of $1,625.00 is assessed.

4. Citation 1, Item 33, alleging aserious violation of 29 CFR 1910.178(1)(3)(i)(c),isVACATED.

5. Citation 1, Item 3b, alleging a serious violation of 29 CFR 1910.178(1)(6), is AFFIRMED as
an other-than-serious violation, and a penalty of $350.00 is assessed.

6. Citation 1, Item 4, aleging a serious violation of 29 CFR 1910.178(m)(5)(iii), isVACATED.

7. Repeat Citation 2, Item 1, alleging aviolation of 29 CFR 1910.147(c)(5)(i) isVACATED.

/s
Stanley M. Schwartz
Judge, OSHRC

Dated: February 6, 2003
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