United States of America
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION
1120 20™ Street, N.W., Ninth Floor
Washington, DC 20036-3457

SECRETARY OF LABOR,
Complainant,
v OSHRC Docket Nos. 00-1807
' & 00-1808
SPIRIT HOMES, INC.,
Respondent.
DECISION

Before: RAILTON, Chairman; STEPHENS and ROGERS, Commissioners.
BY THE COMMISSION:

As a result of an inspection of a mobile-home manufacturing facility operated by
Spirit Homes, Inc. (“Respondent”), the Occupational Safety and Health Administration
(“OSHA”) issued citations to Respondent alleging that it had committed violations of the
Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-678 (“the Act”).
Respondent contested the citations, and a hearing was held by Administrative Law Judge
Ken S. Welsch. The Commission directed the judge’s decision for review pursuant to
section 12(j) of the Act, 29 U.S.C. § 661(j). The only issue before the Commission is
whether Respondent’s violation of 29 C.F.R. § 1910.135(a)(1) was properly characterized
by the judge as willful. For the reasons that follow, we find that the Secretary failed to
prove that the violation was willful. We affirm the violation as serious, and assess a
penalty of $5,000.

Background
Respondent manufactured mobile homes on an assembly line at its now-closed

facility located in Conway, Arkansas. At some of the work stations along the assembly
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line, scaffolds were placed around the mobile home that was being constructed.
Employees worked from the scaffolds and also from the roofs of the mobile homes.
Employees working on the scaffolds and roofs used various materials and tools such as
plywood, roofing paper, shingles, hammers, saws, wrenches, drills, scissors, pneumatic
air guns, and staple guns. While these employees were on the roof, other employees were
working below, both in the interior and on the exterior of the mobile homes.

On May 12, 1999, about nine months prior to the subject inspection, OSHA issued
Respondent a citation for a violation of 29 C.F.R. § 1910.135(a)(1). That standard
provides: “The employer shall ensure that each affected employee wears a protective
helmet when working in areas where there is a potential for injury to the head from
falling objects.” Specifically, the citation alleged that employees working below the
scaffolds were exposed to objects falling from the work platform. The record shows that
after receiving the 1999 citation, which was ultimately resolved pursuant to a settlement
agreement, Respondent made efforts to eliminate the hazard of falling objects.
Respondent installed several devices on the scaffolds, such as toeboards and guardrails.
Respondent also provided employees with tool belts and assigned an employee to the
scaffold to secure tools and materials. In addition, Respondent instituted changes to its
production process by requiring employees to cut materials to size before taking them on
the roofs.

On February 28, 2000, OSHA began the subject inspection of Respondent’s
facility. During the inspection, the compliance officers observed employees working
under scaffolds and roofs of mobile homes without hardhats while other employees
worked above them with tools and materials. Based on these observations, OSHA issued
Respondent a citation alleging a violation of section 1910.135(a)(1). The Secretary
characterized the violation as willful based on Respondent’s violation of the same
standard a year earlier, and Respondent’s failure to require its employees to wear
protective helmets when exposed to overhead hazards. The Secretary proposed a $70,000
penalty.

The judge affirmed the hardhat violation as willful. He found that because



Respondent knew of the requirements of the standard, the violation was willful “even if
[Respondent] has a good faith belief that its own approach provides protection at least
equivalent to OSHA’s requirements.” He also concluded that Respondent’s “attempts to
reduce the overhead hazard without complying with the standard were not shown to be
adequate or effective.” The judge assessed a penalty of $50,000 for the hardhat violation.
Discussion

We find that the judge erred in characterizing the hardhat violation as willful. The
Commission has defined a willful violation as one committed “with intentional, knowing
or voluntary disregard for the requirements of the Act or with plain indifference to
employee safety.” Williams Enterp., Inc., 13 BNA OSHC 1249, 1256, 1986-87 CCH
OSHD 9 27,893, p. 36,589 (No. 85-355, 1987). See also Am. Wrecking Corp. v. Secretary
of Labor, 351 F.3d 1254, 1262 (D.C. Cir. 2003); Western Waterproofing Co., Inc. v.
Marshall, 576 F.2d 139, 142 (8th Cir. 1978). “The Secretary must show that the
employer was actually aware, at the time of the violative act, that the act was unlawful, or
that it possessed a state of mind such that if it were informed of the standard, it would not
care.” Propellex Corp., 18 BNA OSHC 1677, 1684, 1999 CCH OSHD 9 31,792, p.
46,591 (No. 96-0265, 1999) (citations omitted). It is well established that a willful charge
is not justified if an employer has made an objectively reasonable, good faith effort to
comply with the standard or to eliminate a hazard even though the employer’s efforts are
not entirely effective or complete. Keco Indus., Inc., 13 BNA OSHC 1161, 1169, 1986-87
CCH OSHD 9 27,860, p. 36,478 (No. 81-263, 1987); Asbestos Textile Co., Inc., 12 BNA
OSHC 1062, 1063, 1984-85 CCH OSHD ¢ 27,101, p. 34,948 (No. 79-3831, 1984); Mobil
Oil Corp., 11 BNA OSHC 1700, 1701, 1983-84 CCH OSHD 9 26,699, pp. 34,124-25
(No. 79-4802, 1983) (“That the supervisor’s measures were not as effective or complete
as conceivable cannot be disputed, but they do not show indifference to employee safety,
particularly since there was infrequent exposure and moderate risk.”).

Here, there is no dispute that the Respondent was aware of the requirements of the
standard, and failed to comply with those requirements. But the Secretary cannot rely on

the mere existence of a violation to establish willfulness. Hartford Roofing Co., 17 BNA



OSHC 1361, 1363, 1995-97 CCH OSHD 9 30,857, p. 42,933 (No. 92-3855, 1995)
(“[T)he mere existence of prior violations do not establish that a violation was
willful....there must be other evidence to support a finding of willfulness) (citation
omitted); Wright & Lopez, Inc., 8 BNA OSHC 1261, 1265, 1980 CCH OSHD 9 24,419,
p. 29,777 (No. 76-3743, 1980) (citation omitted) (knowledge of a standard and a
subsequent violation do not in themselves prove a willful violation). Based on the record,
we find that the Secretary has failed to establish that Respondent’s efforts to eliminate the
overhead hazard, while unsuccessful, were so unreasonable that the company’s state of
mind was one of conscious disregard or plain indifference. Beta Constr. Co., 16 BNA
OSHC 1435, 1444-45, 1993-95 CCH OSHD 9 30,239, pp. 41,652-53 (No. 91-102, 1993),
aff’d without published opinion, 52 F.3d 1122 (D.C. Cir. 1995) (citation omitted) (“An
employer’s unsuccessful efforts to prevent a violation are sufficient to demonstrate that
the employer’s state of mind was not one of disregard or indifference so long as the
employer acted in an objectively reasonable manner.”).

As shown in photographs in the record of the assembly line at Respondent’s
facility — including those photographs cited by the dissent — Respondent installed
toeboards and guardrails on all the scaffolds to prevent any unsecured tools and roofing
materials from being knocked off the scaffold. Respondent also reduced the presence of
unsecured tools on the roofs by providing and requiring all employees to wear tool belts
to secure any tools not being used. The photographs demonstrate that employees were in
fact wearing these tool belts and using them to secure tools. Respondent also assigned an
employee to the scaffold in a housekeeping effort to limit the number of unsecured tools
and materials on the roof. In addition, Respondent instituted changes in the production
process that eliminated the practice of taking large rolls of roofing paper, sheets of
decking, and rolls of electrical wire onto the roof. Instead, roofing materials were cut to
size before being taken onto the roof to be installed. Finally, after the subject inspection,
Respondent also mounted “flip-out extensions” or “wings” on the guardrails of the
scaffolds which nearly eliminated the gap between the roof and the scaffold. See Access

Equip. Sys., Inc., 18 BNA OSHC 1718, 1728, 1999 CCH OSHD ¢ 31,821, pp. 46,783-84



(No. 95-1449, 1999) (employer’s good faith in response to citation at issue can be
additional factor to take into account in determining willfulness).

We find nothing in the record to even suggest that these numerous effective
measures were implemented by Respondent in a ‘“half-hearted” manner so lacking in
good faith and reasonableness as to establish willfulness.! See Mobil Oil, supra
(significant measures to protect employees shows lack of intentional disregard or plain
indifference to employee safety); Beta, supra (numerous measures to establish and
implement procedures for safety monitoring were objectively reasonable and not so
deficient as to constitute intentional disregard of standard’s requirements or plain
indifference to employee safety).

Our dissenting colleague argues that this case is analogous to Morrison-Knudsen
Co./Yonkers Contracting Co., 16 BNA OSHC 1105, 1993-95 CCH OSHD 9] 30,048 (No.
88-572, 1993) (“Morrison-Knudsen”), in which the Commission held that the employer’s
efforts to eliminate the hazards associated with airborne lead were so “unreasonably
limited” as to not satisfy the good faith standard. The stark deficiencies in the employer’s
efforts in Morrison-Knudsen were succinctly summarized in the intervening case of
Branham Sign Co., in which the Commission distinguished Morrison-Knudsen and found
that the Secretary failed to establish willfulness based on the steps taken by the employer
to eliminate the hazards:

Among other things, the employer in Morrison-Knudsen did not have the
proper facilities for cleaning and storing respirators to protect the
employees from day-to-day accumulations of lead. Also, in disregard of its
own safety program specifying that only approved respirators should be
used, the employer fitted together components of two different respirator
brands and could not establish that they met the requirements for approved

' We note that the judge also relied on a number of recorded head injuries to show that
Respondent could not in good faith believe that its efforts had adequately eliminated the
hazard. The record shows only two recorded head injuries during the relevant time
period. We find no connection between these two head injuries and the cited hazard. One
injury involved an employee who fell between the dock and the mobile home. The
circumstances of the other head injury are not part of this record. Thus, neither injury
provides a basis for finding a lack of good faith on Respondent’s part.



respirators. The safety program required protective clothing, but the
employer did not provide it.

Branham Sign Co., 18 BNA OSHC 2132, 2135 n. 10, 2000 CCH OSHD ¢ 32,106, pp.
48,264-65 n. 10 (No. 98-752, 2000) (citations omitted). In contrast, Respondent’s efforts
to eliminate the hazards of falling objects were significantly more substantial relative to
the risks to which the employees were exposed. See Mobil Oil, 11 BNA OSHC at 1701,
1983-84 CCH OSHD at pp. 34,124-25.

Our dissenting colleague additionally claims that Respondent’s willful conduct is
demonstrated by its “disregard” of its own fall protection plan. Similar to the cited
standard, Respondent’s protection plan states that the company will ensure employees
wear hardhats when exposed to falling objects. As previously noted, Respondent’s failure
to comply with the hardhat standard is not in dispute here and without more, cannot be
considered dispositive of willfulness. Similarly, a company’s failure to comply with its
own safety rule does not automatically establish a willful disregard of an OSHA
requirement. George Campbell Painting Corp., 18 BNA OSHC 1929, 1934, 1999 CCH
OSHD 9 31,935, p. 47,390 (No. 94-3121, 1999). We see no basis to infer from
Respondent’s fall protection plan that the company held an unreasonable belief, lacking
in good faith, that the overhead hazard could be adequately eliminated by implementing
the numerous measures detailed above. As we have found, Respondent instituted not only
the measures listed in its fall protection plan — such as toeboards and guardrails — but
others not identified in the plan — such as tool belts, changes to the production process,
and flip-out extensions. Such conduct belies the dissent’s claims that the Respondent
demonstrated disregard sufficient to prove willfulness.

We, therefore, find that the Secretary has failed to establish the violation was
willful. We do, however, find the violation to be serious. Death or serious physical harm

could result in the event of an accident.



Penalty

The Secretary proposed the maximum penalty of $70,000 for a willful violation
which the judge reduced to $50,000. The Commission, pursuant to section 17(j) of the
Act, 29 U.S.C. § 666(j), must give due consideration to four factors in assessing
penalties: (1) the size of the employer’s business, (2) the gravity of the violation, (3) the
employer’s good faith, and (4) the employer’s prior history of OSHA violations. See J.A.
Jones Constr. Co., 15 BNA OSHC 2201, 2213-14, 1991-93 CCH OSHD 9 29,964, p.
41,033 (No. 87-2059, 1993). Respondent was a large employer with approximately 425
employees and had a prior history of OSHA violations. As to good faith, we believe that
Respondent is entitled to credit based on the numerous changes instituted after both
inspections.

The gravity of the violation is generally the principal element in penalty
assessment. See, e.g., Orion Constr. Inc., 18 BNA OSHC 1867, 1999 CCH OSHD ¢
31,896 (No. 98-2014, 1999), and cases cited therein. In evaluating the gravity of the
violation, consideration is also given to other factors such as the number of employees
exposed, duration of exposure, likelihood of injury, and precautions taken against injury.
J.A. Jones, 15 BNA OSHC at 2214, 1991-93 CCH OSHD at p. 41,033. The record is not
clear as to how many employees were exposed or for how long. Respondent did,
however, take a number of precautions that lowered the likelihood of injury. Based on
these factors, we conclude that a penalty of $5,000 for this serious violation is

appropriate.



Order
Accordingly, the judge’s decision affirming the violation of 29 C.F.R. §
1910.135(a)(1) as willful is reversed. The violation is affirmed as serious. A penalty of
$5,000 is assessed.
SO ORDERED.

/s/
W. Scott Railton
Chairman

/s/
James M. Stephens
Commissioner

Dated: March 1, 2004



ROGERS, Commissioner, dissenting:

I respectfully dissent from my colleagues’ decision to reverse the judge and affirm
only a serious violation. Judge Welsch found that the violation of section 1910.135(a)(1)
at issue here, for failing to ensure that affected employees wear head protection when
exposed to potential head injuries, was willful. 1 would affirm the judge’s finding.

The judge determined that Spirit Home Inc.’s (“Spirit”) efforts to reduce or
eliminate the overhead hazard “were not shown to be adequate or effective.” I agree with
Judge Welsch that Spirit’s efforts to reduce the overhead hazard, after being cited
previously, were incomplete. Indeed, in contrast to my colleagues, I do not believe that
Spirit’s efforts were objectively reasonable or that Spirit could have even had an
objectively reasonable, good faith belief that its half-hearted efforts to reduce the
overhead hazard were effective.

This case resembles Morrison-Knudsen Co./Yonkers Contracting Co., 16 BNA
OSHC 1105, 1123, 1993-95 CCH OSHD ¢ 30,048, p. 41,280 (No. 88-572, 1993)
(“Morrison-Knudsen’), where the Commission found an employer’s response to a hazard
was “unreasonably limited.” Id. at 1127, 1993-95 CCH OSHD at p. 41,284. In that case,
the Commission found the violations at issue willful based in part on the company
ignoring its own safety program while employees continued to fall ill from lead
poisoning. Id. at 1126-27, 1993-95 CCH OSHD at p. 41,284-85. Here, in light of the
previous citation less than ten months before for a violation of the same standard, under
circumstances presenting a hazard of a similar nature, Spirit had a “heightened
awareness” of its obligations under the standard. Its pre-existing record of head injuries

also served to heighten its awareness of the danger of overhead hazards.'

' My colleagues argue that Morrison-Knudsen is distinguishable. 1 agree that Spirit’s
efforts to eliminate the hazard of falling objects exceeded those of Morrison-Knudsen to
comply with the standards cited there and that the risks faced by the employees in
Morrison-Knudsen were more grave. Nevertheless, the two cases are conceptually
similar in that in determining willfulness, the Commission must engage in line-drawing
to separate a willful violation from a serious violation. While Spirit is closer to that line,
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Of particular relevance here, as in Morrison-Knudsen, is Spirit’s own safety
program, reflected in its fall protection plan. Spirit’s fall protection plan notes that
“[w]hen employees are exposed to falling objects, we ensure they wear hard hats and also
implement” a variety of hazard reduction efforts such as toeboards, screens, canopies, or
barricades. The safety program shows Spirit’s recognition that its various hazard
reduction efforts, standing alone, were unlikely to adequately reduce or eliminate the
falling object hazard and that hard hats were also necessary. Yet Spirit disregarded its
own safety program — in the face of its prior citation - thus differentiating its conduct
from “[m]ere negligence or lack of diligence.” See American Wrecking Corp. v.
Secretary of Labor, 351 F.3d 1254, 1264 (DC Cir. 2003).”

My colleagues correctly note that “a company’s failure to comply with its own
safety rule does not automatically establish a willful disregard of an OSHA requirement,”
(emphasis added) citing George Campbell Painting Corp., 18 BNA OSHC 1929, 1934,
1999 CCH OSHD 9 31,935, p. 47,390 (No. 94-3121, 1999) (“Campbell”). Of course,
just as with the mere existence of a prior citation, such failure does not automatically
establish willfulness, which depends on the total factual record. Campbell, however, is
distinguishable based on lack of knowledge of the applicable standard. At issue in
Campbell was whether the actions of two line supervisors, who may have disobeyed a
company safety rule, were willful. If so, their actions were imputable to their employer.
The Commission noted that there was no evidence that the supervisors involved were
aware of the requirements of the cited OSHA standard. /d. In light of that lack of
knowledge of the equivalence between the company safety rule and the OSHA standard,
the Commission then concluded that disregard of the company’s rule did not

automatically establish willful disregard of an OSHA standard. Id. In addition, in

in neither case did the employer make the kind of substantial efforts to comply - in the
face of heightened awareness - that would be required to defeat willfulness.

* Spirit also disregarded its own plant industrial nurse, who had recommended to
management that Spirit employees consider wearing hard hats. Her suggestion was not
implemented.
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Campbell, the safety rule at issue was broader than the cited standard. Id. at 1930, 1931
n. 7, 1999 CCH OSHD at pp. 47,386, 47,387 n. 7. Here, by contrast, as the majority
concedes, there is no question that Spirit was aware of the requirements of the cited
standard. In addition, Spirit’s safety rule was similar to the cited standard.’

The photographs in the record, particularly exhibits C-62, C-65, C-66, and C-67,
are especially compelling in showing a continuing exposure of Spirit’s employees to
falling objects, the predicate in its safety program for requiring the wearing of hard hats.
These photographs clearly show the continued existence of an overhead hazard to
employees without hard hats working below the scaffolds and roofs of mobile homes.
The hazard is reflected in various unsecured tools and materials lying on the roof, and
various work processes taking place on the roof, above employees without hard hats
working immediately below. Indeed, the nature of this hazard is markedly similar to the
hazard for which Spirit was cited the first time around — “the hazard of being struck by
objects such as but not limited to hand tools . . ..”

These photographs also belie any notion that Spirit’s efforts were either
objectively reasonable or that Spirit had a reasonable, good faith belief that its efforts
would adequately reduce or eliminate the hazard.” It is clear from the photographs that,
in the words of the cited standard, “a potential for injury to the head from falling objects”
remains, thus making hard hats mandatory. As the Commission pointed out in Morrison-
Knudsen, “an unreasonable belief that abatement efforts were sufficient cannot constitute
good faith.” Morrison-Knudsen, 16 BNA OSHC 1127, 1993-95 CCH OSHD 9 30,048, p.
41,285. See also Caterpillar, Inc., 17 BNA OSHC 1731, 1733, 1995-97 CCH OSHD ¢
31,134, pp. 43,483-84 (No. 93-373, 1996), aff’d 122 F.3d 437, 441-42 (7th Cir. 1997).

3 My colleagues also cite to Branham Sign Co., 18 BNA OSHC 2132, 2000 CCH OSHD
9 32,106 (No. 98-752, 2000). However, Branham is distinguishable because, in
Branham, there was no evidence of prior citations. Id. at 2134, 2000 CCH OSHD at p.
48,263.

* While Spirit’s installation of the “flip-out extensions” to reduce the gap between the
roof and the scaffold is commendable, Spirit acted only after the inspection at issue here.
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My colleagues point out that the record here does not show any actual falling
object injuries attributable to the lack of hard hats between the date of the settlement of
the earlier citation and the beginning of the subject inspection. However, “the goal of the
Act is to prevent the first accident.” See Waldon Healthcare Center, 16 BNA OSHC
1052, 1059, 1993-95 CCH OSHD ¢ 30,021, p. 41,152 (No. 89-2804, 1993)
(consolidated). While head injuries had previously occurred, the lack of any further
injuries in this short two-month period, in light of Spirit’s partial efforts, was fortuitous.
Even so, Spirit’s own safety program, along with the visual evidence of continued
potential for head injury and employee exposure, put Spirit on notice that its efforts to
reduce the hazard were simply not enough and that, under both the cited standard and its
own safety program, hard hats were required. Yet, Spirit failed to do what it knew it had
to do under the circumstances to come into compliance with its own safety program and
the cited standard — ensure the use of hard hats.’

Accordingly, I must dissent.

/s/
Thomasina V. Rogers
Commissioner

Dated: March 1, 2004

> The Secretary had proposed the maximum penalty of $70,000 for the willful violation,
which the judge reduced to $50,000. While I agree with both the Secretary and the judge
that the violation was willful, Spirit’s efforts to reduce the hazard lowered the likelihood
of injury and thus reduced the gravity. Accordingly, I would have assessed a lower
penalty than that proposed by the Secretary or recommended by the judge.



Secretary of Labor,
Complainant,
V. OSHRC Docket Nos. 00-1807 & 00-1808
Spirit Homes, Inc., (Consolidated)
Respondent.
Appearances:

Raquel Tamez, Brian A. Duncan, Christopher V. Grier, Esg., Office of the Solicitor, U. S. Department of Labor,
Dallas, Texas
For Complainant

Oscar E. Davis, Jr., Daniel L. Herrington, Esgs., Friday, Eldredge & Clark, Little Rock, Arkansas
For Respondent

Before:  Administrative Law Judge Ken S. Welsch

DECISION AND ORDER

Spirit Homes, Inc. (SPI), manufactures mobile homes at a plant in Conway, Arkansas.
On February 28, 2000, the Occupational Safety and Health Administration (OSHA) initiated
safety and hedth inspections of the plant. After OSHA' s inspections, SPI received serious,
willful, and “other” than serious safety and hedth citations on August 25, 2000. SPI timely
contested the citations.

The safety (No. 00-1808) and health (No. 00-1807) citations were consolidated for
hearing. The 17-day hearingin Little Rock, Arkansas, concluded in October, 2001. SPI

stipulated jurisdiction and coverage (Tr. 5).

At the hearing, the Secretary withdrew from the safety citations, citation no. 1, items 1, 2,
5,6, 7, 10a, and 10b; citation no. 2, item 1, instance (f); and citation no. 3, items 1 and 2. From
the health citations, the Secretary withdrew citation no. 1, item 1, and citation no. 3, item 1 (Tr.
21-23). The Secretary’ swithdrawal of citation itemsis approved and incorporated as part of this
decision.

The following citation items remain in dispute:

The safety serious citation no. 1 alleges violations of 29 C.F.R. § 1910.24(b) (item 3) for



not providing fixed stairs to access the roofs of mobile homes; 29 C.F.R. 88 1910.147(c)(4)(i)
and 1910.147(c)(6)(ii) (items 4aand 4b) for failing to utilize lockout procedures and certify
periodic inspections of energy control procedures; 29 C.F.R. § 1910.212(a)(1) (item 8) for not
guarding pinch points on two presses; 29 C.F.R. § 1910.212(a)(3)(ii) (item 9a) for not guarding
the points of operation on 4 sheet rock ditters; 29 C.F.R. § 1910.213(r)(4) (item 9b) for not
providing complete guards for the dado blades and crosscut blades; and 29 C.F.R. 88
1910.332(b)(1) and 1910.333(b)(2)(i) (items 11a and 11b) for not adequately training employees
on therisk of electric shock and not maintaining complete written lockout procedures. The
alleged serious violations propose total penalties of $22,500.

The safety willful citation no. 2 alleges violations of 29 C.F.R. § 1910.23(c)(1) or, in the
aternative, 8 5(a)(1) of the Occupational Safety and Health Act (Act) (item 1) for failing to guard
open-sided floors or platforms 4 feet or more above the ground level; and 29 C.F.R. 8§
1910.135(a)(1) (item 2) for failing to ensure that employees wear protective helmets. Each
alleged willful violation proposes a penalty of $70,000.

The health serious citation no. 1 aleges violations of 29 C.F.R. 88 1910.1200(f)(5)(i) and
1910.1200(f)(5)(ii) (items 2a and 2b) for not labeling a bucket containing an adhesive with the
identity of the hazardous chemicals and the gppropriate hazard warnings; and 29 C.F.R.

§ 1910.1200(h)(2)(iii) (item 3) for not informing employees as to the location and availability of
the written hazard communication program. The alleged serious violations propose total
penalties of $3,000.

The hedth willful citation no. 2 alleges aviolation of 29 C.F.R. § 1910.1200(h)(3)(ii)*
(item 1) for failing to train employees in the physicd and health hazards of chemicalsin the
workplace. The alleged willful citation proposes apenalty of $55,000.

SPI denies the violations, classifications, and proposed penalties. Among other
arguments, SPI claims that it was attempting to comply with a December, 1999, informal
settlement agreement with OSHA when OSHA initiated the current inspection in February, 2000.

For the reasons discussed, safety citation no. 1 (items 3, 4b, 4c, 4d, 9b, and 11a), safety
citation no. 2 (items 1 and 2), health citation no. 1 (items 2a and 2b), and health citation no. 2

ICitation incorrectly citesthe standard as § 1910.1200(h)(2)(ii). The error was corrected by amendment on May 23,
2001. Theincorrect standard was also cited in the 1996 citations and 1999 citations (Tr. 2100-2101, 2122).



(item 1) are affirmed. Total penalties of $89,000 are assessed. The remaining citation items are
vacated or have been withdrawn by the Secretary.
The Inspection

SPI manufactures single-wide and double-wide mobile homes at aplant in Conway,
Arkansas. The plant began full production in 1997. In 1998, SPI became a division of Cavalier
Enterprises, Addison, Alabama. SPI employs approximately 425 employees (Tr. 63, 321, 3614,
3863, 3981).

SPI’ sfacility is alarge building, 400 feet by 550 feet, which accommodates two assembly
lines, referred to as Plant 3 and Plant 4. Plant 4, on the right side of the building, manufactures
double-wide homes. Plant 3, on the left side of the building, primarily manufactures single-wide
homes. The mobile homes are 44 feet to 80 feet in length. The single-wide homes are
approximately 16 feet wide. The double-wide mobile homes are assembled in halves,
approximately 14 feet or 16 feet wide, before the halves are joined near the end of the assembly
line. The roofs on the mobile homes are pitched at 2 in 12 or 3in 12. Cabinet shops and the
warehouse area are located between Plants 3 and 4. Across the street from the main building, the
truss shop, welding shop, and paint area are located (Exhs. C-4, C-7; Tr. 76-77, 387, 1275, 1361-
1362, 3890).

SPI’s generd hours of production are 7:00 am. to 3:45 p.m., five days aweek. Each
Plant produces approximately 8 mobile homes per day. SPI’s former director of manufacturing is
Stan Daughtry. Tom Gerard is the plant’s former safety manager (Tr. 194, 550, 1015, 1321,
3472, 3861).

The production processes in Plants 3 and 4 are similar and involve moving wheeled metal
chassis through various stations until the mobile home is assembled. After ametal chassisis
moved into the plant, floor decking and carpeting are installed in Stations 1 or 2. The metal
chassisisthen rolled to the “ cab part station” where interior wall partitions and cabinets are
installed. After the sidewallsareinstaled inthe “sidewall” station, the chassis is moved through
anumber of roofing stations where the ceiling trusses are formed and placed on top of the walls,
insulation is blown in between the trusses, fireplace vents are cut, and the roof deck isinstalled.
While the roof decking isinstalled, the electrical wiring, interior trim, vinyl siding, windows and
doorsareinstalled in Stations 8, 9 and 10. In Stations 11 and 12, where both sides of adouble-



wide home are worked on simultaneously, the roofing paper and “shingles’ areinstalled. The
shingling, trim work, final finish and cleaning are completed in Stations 13 A/B, 14 A/B, and 15
A/B. Station 16 A/B isthefinal station where the mobile homeis given afina inspection. The
completed mobile home is then rolled outside to a storage area (Exh. C-4; Tr. 78-83, 85-88, 90-
93, 785-786, 3270-3274, 3276-3277).

Prior to becoming a division of Cavalier Homes, SPI received OSHA citations alleging
12 serious, 1 willful, and 1 repeat violations on April 5, 1996. The citations were settled by
amending the willful classification to serious and reducing the total penalties. The 1996 citations
included a violation of § 1910.1200(h)(3)(ii) (citation no. 2, item 1) for failing to train employees
on the specific hazards of chemicals used in the workplace (Exh. C-39; Tr. 2100-2102).

On May 12, 1999, SPI received OSHA citations alleging 2 serious, 1 willful, 1 repeat, and
4 “other” than serious violations (Exh. C-3; Tr. 2103). The dleged violationsincluded failing to
provide fall protection, under 8 5(a)(1) of the Act, to employees working on mobile home roofs
(citation no. 1, item 1); failing to provide protective helmets, in violation of § 1910.135(a)(1)
(citation no. 1, item 2); failing to guard open-sided work plaforms 4 or more feet above the
adjacent floor, in violation of § 1910.23(c)(1) (citation no. 2, item 1); and failing to train
employees on chemicals used in the workplace, in violation of § 1910.1200(h)(3)(ii) (citation no.
3, item 1). The inspection was conducted by industrial hygienist (IH) Lisa Almond (Tr. 2102).
In December, 1999, the citations were settled. As part of the settlement agreement, SPI stated
that “the conditions described in Citations 1, 2, 3, and 4 have been corrected.” SPI also agreed
to:

[c]onduct monthly self-inspections of its entire workplace for the
next twelve months beginning January 2000 and ending December
2000 and agrees to provide the OSHA Little Rock Area Office a
report detailing the hazards identified and the corrections made as a
result of these self-inspections (Exhs. C-3, R-16).

On February 28, 2000, OSHA initiated wall-to-wall, programmed safety and health
inspections of the SPI plant. Safety compliance officer (CO) Gina Simsand IHs William Cole
and Lisa Almond performed the inspection over a 12-day period (Tr. 62, 65). After the
inspection, the safety and health serious, willful, and “other” than serious citations at issue were

issued to SPI in August, 2000.



Discussion

Preliminary M atter

Reasonableness of the I nspection

SPI argues that OSHA'’ s inspection was unreasonabl e because it was based on an
improper motive, i.e. harassment. SPI claims that when OSHA initiated the inspection in
February, 2000, it “wasin the process of affecting compliance in accordance with agreed upon
compliance procedures and time tables’ as provided in the December, 1999, settlement
agreement with OSHA.

Section 8(a) of the Act directs that an OSHA inspection be conducted in areasonable
manner, at reasonable times, and within reasonable limits. 29 U.S.C. § 657(d). To establish
noncompliance with § 8(a), the record must show that OSHA substantially failed to comply with
its provisions and the employer was substantialy prgudiced. Gem Industrial, Inc., 17 BNA
OSHC 1185 (No. 93-1122, 1995). Evidence that OSHA conducted an inspection to harass an
employer may be relevant to the defense. Quality Samping Products Co., 7 BNA OSHC 1285,
1287, n. 6 (No. 78-235, 1979). Section 8(a) does not apply, however, to an employer’ s selection
for inspection. Cody Zeigler, Inc., 19 BNA OSHC 1410 (No. 99-0912, 2002) aff'd., 19 BNA
OSHC 1777 (D. C. Cir. 2002).

There is no dispute that OSHA’ s 2000 inspection of SPI’s plant was conducted during
normal business hours, within reasonable limits, and without requiring an inspection warrant.
Also, SPI participated in the walkaround inspection and was provided opening/closing
conferences to discuss the purpose and inspection findings.

SPI’ s harassment argument isrgected. OSHA has “broad prosecutorial discretion” in
deciding who to inspect and prosecute for violations of the Act. DeKalb Forge Co., 13 BNA
OSHC 1146, 1153 (No. 83-299, 1987). The selection of SPI for inspection and issuance of
citations was not shown to be motivated for harassment purposes or had an harassing effect.

According to OSHA, SPI was selected for inspection based on neutrd criteria under its
Site Specific Targeting Program (SST) (OSHA Directive Number 99-3, effective from April 19
to December 31, 1999). The SST program required area offices to inspect manufacturing
establishments with a high Lost Workday Injury/Iliness Rate (Tr. 16).



Also, SPI represented in the 1999 settlement that the violations cited in June, 1999, had
been abated when it signed the settlement agreement (Exh. C-3). OSHA’s need to further inspect
SPI’s plant is demonstrated by the numerous alleged unsafe conditions cited in the 2000
inspection. SPI’sclaim of “selective prosecution” is denied. See Vergona Crane Co., 15 BNA
OSHC 1782, 1787-88 (No. 88-1745, 1992).

Alleged Violations

The Secretary has the burden of proving aviolation.

In order to establish a violation of an occupational safety or health
standard, the Secretary has the burden of proving: (a) the
applicability of the cited standard, (b) the employer’s
noncompliance with the standard’ s terms, () employee access to
the violative conditions, and (d) the employer’ s actual or
constructive knowledge of the violation (i.e., the employer ether
knew or, with the exercise of reasonable diligence could have
known, of the violative conditions).

Atlantic Battery Co., 16 BNA OSHC 2131, 2138 (No. 90-1747, 1994).

Although SPI’ s plant builds mobile homes, the construction standards in Part 1926 do not
apply. The general industry standards in Part 1910 apply. The SPI plant is a manufacturing
facility. It builds mobile homes on an assembly line for sale and use throughout the United
States. See Brock v. Cardinal Industries, Inc., 828 F.2d 373 (6th Cir. 1987)(no nexus exists
between work done in factory in building modular housing units and construction site).

Docket No. 00-1808 (Safety citations)
Serious Citation No. 1, Item 3 - Alleged violation of § 1910.24(b)

The citation alleges that fixed stairs were not provided from the catwalks and mezzanines
to the roofs of mobile homesin the roofing departmentsin Plants 3 and 4. Section 1910.24(b)
providesin part:
Fixed stairs shall be provided for access from one structure to
another where operations necessitate regular travel between levels,
and for access to operating platforms at any equipment which
requires attention routinely during operations.
In the roofing departments (Stations 7 through 11), roof trusses, vents and decking are
installed on the mobile homes. To make these installations, employees cross from the elevated

catwalks or mezzanines to theroofs. The elevated mezzanines run dong the outside of the first



roofing station (Station 7) the length of a mobile home and then along the end wall of the
building. The elevated catwalks, also referred to as “raising platforms,” are spaced equally apart
from the mezzanine, the length of a mobile home, to form roofing Stations 7 - 11. The cawalks,
49 inches wide, are raised and lowered by overhead hoists to allow the mobile homes to move
through the roofing stations. When in position, the catwalks are approximately 40 inches lower
than a mobile home’'s roof. The height of a mobile home’ sroof to the plant’s cement floor is
approximately 11 feet, 4 inches. Because the catwalks are suspended by overhead hoists, they do
not move left or right.

During OSHA'’ s inspection, the catwalks had a guardrail system consisting of permanent
uprights (intermediate posts) and chain railings.? In the guardrail system, there was a vertical
ladder-like section, congsting of 4 steps, with the top step approximately level with the top chain
railing and the roof of the mobile home. The ladder did not have handrails. The employees
accessing the mobile home roof were expected to climb the ladder section and step across any
gap or space between the catwalk and the roof (Exhs. C-4, C-40, C-43; Tr. 100-101, 103, 134,
793, 1725, 3891).

However, CO Sims observed an employee exit a mobile home roof in Plant 3 by stepping
across an approximate 11-inch gap onto the top of an upright post and then down onto the
catwalk. The height of the post was 43 inches (Exh. C-42; Tr. 120, 124-125, 134). In another
incident, IH Cole observed an employee stepping across a 19-inch gap onto the top step of the
ladder section of the guardrail before stepping onto the catwalk (Exhs. C-40, C-41; Tr. 1720-
1721, 1726). Other employees were observed on the roofs and catwalks with no means of access
other than stepping across the gaps (Tr. 127, 129-130). OSHA’s calculations of the spacein
Stations 7 - 11 in Plant 3, if the mobile home was centered, show that the size of the gap or space
between the catwalks and roofs ranged from 6 ¥z inches to gpproximately 12 inches, and in
Stations 7 - 10 in Plant 4, from 6 inches to 24 Yz inches (Exh. C-7). Obvioudy, the gaps change
if the homes are not centered.

Gary Lewis, former employeeg, testified that when working on the double-wide mobile
homes, he accessed the roofs at least twice aday. Lewistestified that roofers regularly jumped

on and off the roofs and catwalks. He described roofers stepping on the uprights or chain railings

2After the inspection, the chain guardrail was replaced with permanent guardrails.



to get off the roof and putting their hands on the roof for support before hopping onto the roof.
He said that the ladder built into the guardrails was not always used by roofers. He testified that
the gaps between catwalks and roofs ranged from 24 to 36 inches (Tr. 1247-1251, 1254-1255,
1257-1258, 1274, 1277).

Bobby Hanson, assistant production manager in Plant 4 for Stations 8 through 15,
testified that employees regularly accessed the roofs by climbing the ladders in the guardrails and
then stepping onto the roofs. He denied seeing anyone step on the upright posts or chain railings.
Hanson testified that the mobile homes are positioned in the stations so that the roof’ s low side,
used for access, was nearest the catwalk. He acknowledged that the gaps between the roof and
catwa k could be 18 inches. However, he estimated that the normal gap was 10 to 13 inches. If
the gap was gredter, it was caused by mis-aligning the home. Although employees were trained
to use the ladders in the guardrails, there was no work rule prohibiting employees from stepping
onto the upright post (Tr. 3366, 3368, 3376-3379, 3397, 3406, 3419-3420). SPI'sinternal safety
inspections show arecurring problem with maintaining the gap at less than 12 inches (Exhs. C-
14, p. 01425, C-15, p. 01935, C-16, p. 3).

Roofing supervisor Darren Davis denied that employees jumped from the roofs to the
catwalks. He said that the mobile homes are positioned so that an employee could have one foot
on the ladder and the other foot on the roof, although there was nothing for an employee to hold
onto while stepping across (Tr. 3207-3208, 3259, 3330).

Tom Gerard, former safety manager, testified that it was common for employees to step
across the gaps between the catwalks and the roofs. He stated that SPI’s policy was to attempt to
position the mobile homes so that the gap was 12 inches or less from the catwalk used to access
the roof (Tr. 3478, 3485-3486).

SPI does not dispute that fixed stairs did not provide access to the roofs of mobile homes.
SPI argues tha the standard does not apply because mobile homes are intended to be private
residences. SPI cites § 1910.24(a), in limiting the application of § 1910.24(b), which provides:

This section does not apply to stairs used for fire exit purposes, to
construction operations to private residences, or to articulated
stairs, such as may beinstalled on floating roof tanks or on dock
facilities, the angle of which changes with the rise and fall of the
base support. (Emphasis added).



This argument isrgected. The mobile homes manufactured at the SPI plant are products
and not private residences. While in SPI’s plant, the mobile homes are being erected as part of a
manufacturing process. The work is not construction but manufacturing. The mobile homes do
not become private residences until purchased by the ultimate consumer.

SPI also argues that under § 1910.24(b), a“structure” or a*“platform” does not include the
roofs of mobile homes under construction. Section 1910.24(a) describes the fixed stair
requirement to include stairs around “machinery, tanks, and other equipment, and stairs leading
to or from floors, platformsor pits.” SPI claims that the roofs are not floors, platforms, pits,
machinery, tanks, or other equipment (SPI Brief, p. 182).

SPI’ s second argument is also rgected. The standard applies to structures which would
include roofs under construction. In determining the application of a standard, the wording of the
standard must be interpreted in a reasonable manner, consistent with common sense
understanding. Globe Industries, 10 BNA OSHC 1596 (No. 77-4313, 1982). Thewordsin a
standard are to be viewed in context, not in isolation, and judged in light of its application to the
facts of the case.

The dictionary defines “ structure” as “the action of building” or “ something constructed.”
Webster’ s Seventh New Collegiate Dictionary. Within this meaning, mobile homes are structures
requiring means of access to theroofs. SPI’s roofing operations necessitate regular, daily travel
by employees to the roofs. The catwalks do not provide sufficient access to the roofs. The
catwalks are approximately 40 inches beow the roofs, and gaps in excess of 12 inches may exist
to the roofs. Employees are not provided a continuous and uninterrupted means of access to the
roofs. Fixed stairs are required to access one structure level to another.

Finally, SPI assertsthat it isimpossible to erect fixed sairs (SPI Brief, p. 186). SPI
argues that (1) stairs cannot be fastened to a mobile home roof, and (2) fixed stairs cannot be
constructed to comply with the standard’ s requirement for angle of rise and the stairway platform
(Tr. 3916).

To establish a defense of infeasibility, an employer must show that (1) the means of
compliance prescribed by the standard are infeasible, in that (a) itsimplementation is
technologically or economically infeasible, or (b) necessary work operations are technologically

infeasible after itsimplementation, and (2) there are no feasible alternative means of protection.



Beaver Plant Operations, Inc., 18 BNA OSHC 1972, 1977 (No. 97-0152, 1999). The fact that
compliance is difficult or expensive is not sufficient to excuse compliance with the standard’s
requirements. State Sheet Metal Co., 16 BNA OSHC 1155, 1160 (No. 90-1620, 1993). An
employer is expected to exercise some credtivity in seeking to achieve compliance and engage in
limited compliance even if exact complianceis not possible. Pitt Des Moines, Inc., 16 BNA
OSHC 1429 (No. 90-1349, 1993), Cleveland Consolidated, Inc. v. OSHRC, 649 F.2d 1160, 1167
(5th Cir, 1981).

SPI failsto show either that implementing fixed stairs was technologically or
economically infeasible or that necessary work operations would be affected after
implementation. The standard requires fixed stairs, not permanent stairs. CO Sims described
several abatement methods, including the use of mobile stairs or fixed stairs with some type of
ramp which could beinstalled at the bacony end of thework areas (Tr. 159-160). The mobile
stairs are on rollers which could be rolled in and out like a mobile scaffold. She described the
fixed stairs with atype of ramp that extends and retracts onto the roof to accommodate the
different heights and lengths (Tr. 162).

Also, athough not necessarily in compliance with the standard’ s requirements, it is noted
that SPI modified the ladders in the guardrails and reduced the fall hazard after OSHA'’ s
inspection. SPI installed handrails to the ladder and extended a ramp to the mobile home roof.
The handrails alowed employees to hold onto something while climbing the ladder and crossing
the ramp (Tr. 3916-3917).

The lack of fixed stairs to access the roofs is a serious violation. A serious violation
under 8§ 17(k) of the Act, 29 U.S.C. § 666(k), is found if the condition creates a substantial
probability of death or serious physical harm and the employer knew or should have known, with
the exercise of reasonable diligence, of the violative condition.

The gaps between the catwaks and roofs over which employees had to cross were as
much as 19 inches, exposing employees to fall hazardsin excess of 11 feet to the plant’s cement
floor. Such falls could cause serious injury. SPI knew of the condition, which was in plain view.
SPI had been cited in 1999 for employees stepping across a gap of 30 inches from the mezzanine
to the roof of a mobile home (Exh. C-3; Tr. 3956-3958).

Serious Citation No. 1, Items4a, 4b, 4c and 4d - Alleged violations
of 88 1910.147(c)(4)(i), (c)(4)(ii), (c)(6)(i)(A), and (c)(6)(ii)




The citation alleges that |ockout procedures were not consistently utilized during
maintenance activities performed on weekends and evenings (item 4a); energy control procedures
were not available for all equipment (item 4b); periodic inspections of energy control procedures
were not conducted by an authorized employee (item 4c); and periodic inspections of energy
control procedures were not certified (item 4d).

The pertinent provisions of § 1910.147(c) provide, as part of the energy control program:

(©)(4)(i) - Procedures shall be developed, documented and utilized
for the control of potentialy hazardous energy when employees are
engaged in the activities covered by this section.

(c)(4)(ii) - The procedures shall clearly and specifically outline the
scope, purpose, authorization, rules, and technigues to be utilized
for the control of hazardous energy and the means to enforce
compliance.

(©)(8)(1)(A) - The periodic inspection shall be performed by an
authorized employee other than the ones(s) utilizing the energy
control procedure being inspected.

(©)(6)(ii) - The employer shall certify that the periodic inspections
have been performed. The certification shall identify the machine
or equipment on which the energy control procedure was being
utilized, the date for the inspection, the employeesincluded in the
inspection, and the person performing the inspection.

SPI’ s lockout/tagout (LOTO) policy iswritten (Exh. C-5). Under SPI’s policy, all work
requiring LOTO is performed by the maintenance department. At the time of OSHA’s
inspection, the maintenance department consisted of approximately 5 employees, including
mai ntenance supervisor Bobby Cole, and leadman Robert Jackson. Leadman Jackson, alicensed
master electrician, worked directly under maintenance supervisor Cole. On the weekends and
after normal work hours, stockroom employees, including Ruby Kersten, assisted the
maintenance employees (Tr. 2534-2535, 2539, 2744-2745, 2768).

SPI claims that other employees are prohibited from performing LOTO. Operators of
machinery are not authorized to perform maintenance or repar work. The operators are expected
to call a supervisor and maintenance (Tr. 837, 2543, 2885-2586, 3939-3940).

SPI’s argument that the alleged LOTO violations are barred by the 6-month statute of
limitations is rejected. OSHA initiated the inspection on February 28, 2000, and issued the



citations on August 25, 2000. The 6 months does not begin to run until OSHA discovers or
reasonably should have discovered aviolation. Kasper Wire Works, Inc., 13 BNA OSHC 1261
(1987).

In this case, the alleged LOTO violations occurred during the relevant period. The record
shows that maintenance employees worked overtime in the evenings and weekends on equipment
from January, 2000, through March, 2000 (Exhs. C-5, R-33; Tr. 172, 175-176, 2594, 2633).
Also, aviolation is not time barred if it is considered a continuing violation until abatement or
until employees are no longer exposed. Johnson Controls, Inc., 15 BNA OSHC 2132, 2136 (No.
89-2614, 1993). The conditions warranting the use of LOTO procedures as cited by OSHA are
continuing in nature. 1f found to be violations, the violations are not time barred.

Item 4a (aleged failure to consistently utilize LOTO on weekends and evenings) CO
Sims did not observe any work requiring LOTO (Tr. 204). The alleged violation is based on
statements by Ruby Kersten and James Rinehart, both of whom testified (Tr. 172).

Ruby Kersten, stockroom employee, testified that she assisted maintenance employees on
the weekends and after hours. She helped run conduit, replaced fuses and lights, built and wired
panel boxes, installed fans and fluorescent lights, and rewired an insulation blowing machine.
Kersten attended LOTO training in March, 2000, and isidentified by SPI as an authorized
employee (Exh. R-32). When assi sting maintenance employees, Kersten testified that LOTO was
not always performed (Tr. 1006-1007, 1016, 1022-1023, 1082-1083, 1086-1087).

James Rinehart, maintenance employee, testified that he performed service and
mai ntenance on various tools, machines, and equipment, including the Myteck Mark 5, Ultra
Press 16, Dado Saw, and an insulation blowing machine (Tr. 2389-2390). He regularly worked
on the Dado Saw and insulation blowing machine (Tr. 2390-2391). Rinehart told OSHA that
LOTO was not aways performed (Tr. 172, 175-176).

Supervisor Cole described Kersten’swork as driving a forklift, painting, and wiring
circuit boards on her bench. He testified that her work did not require LOTO (Tr. 2778).
Maintenance |leadman Jackson testified that while Kersten helped to install a panel box on an
insulation machine, she was not exposed to energization because it was not hooked up (Tr. 2590-
2591). Jackson testified that he and the other maintenance employees he observed performed
LOTO every time when repairing equipment (Tr. 2586-2588, 2600-2601, 2604-2605, 2633-



2634).

The record fails to show, by a preponderance of the evidence, that Kersten or Rinehart
were performing work requiring LOTO or were exposed to the hazard of electric shock from the
failureto LOTO at the time of the OSHA inspection. Kersten’swiring of panel boxes on the
insulation machine was not shown to require LOTO. Her wiring work was at her work bench
and the panel boxes were not shown to be energized (Tr. 1079-1080). She testified that she did
not know if it needed to be locked out (Tr. 1082-1083). Her other work did not expose her to
energization. It did not require her to hook anything into building or machine wiring that had to
be LOTO (Tr. 1081-1082, 2590-2591). She worked with wires, but her work did not bring her
into contact with energized wires. She did not repair machinery or equipment. She assisted the
maintenance employee. It was not shown that she knew whether the work being performed by
maintenance required LOTO. For example, Kersten saw Jackson working on a saw that was not
locked out, but Jackson said it was unplugged (Tr. 196, 1021).

In clarifying his statement to OSHA, Rinehart testified that the only time he did not
LOTO was when he was troubleshooting a machine. In such a situation, one employeewas at the
panel box and another employee was at the machine. The employees used radios when testing
the machine. Otherwise, Rinehart testified that when working on the machine, he performed
LOTO (Tr. 2424, 2458-2460). In fact, when Rinehart was observed by maintenance supervisor
Cole in approximately 1996 not locked out, he was instructed to lockout and that he would “ get
introuble” if he was not locked out next time (Tr. 2460-2461). Rinehart testified that the
maintenance crew only failed to LOTO when Cole or Jackson was not around and that stopped
after the 1999 LOTO training (Tr. 2462).

Item 4b (alleged failure to have energy control procedures for al machinery) CO Sims
testified that there were no machine specific LOTO procedures for two presses, Myteck and Ultra
16, used to make wooden roof trusses (Tr. 180, 198, 839). The presses have multiple sources of
energy, including electric, pneumatic, and hydraulic. Air pressure holds the wood in the template
and a hydraulic ram pressesin the nail plates (Tr. 206, 2791-2792). During OSHA'’ s inspection,
both presses had been in operation for 3 years (Tr. 210). The Myteck and Ultra 16 operate
essentially the same (Tr. 1518-1519, 2554). The presses are operated daily and require regular
servicing (Tr. 1495, 2401-2402, 2633).



Section 1910.147(c)(4)(ii) requires that an employer’s written LOTO procedures include
(A) astatement of the procedure’ s intended use; (B) the procedural steps for shutting down,
isolating, blocking, and securing the machine to control hazardous energy; (C) the procedural
steps for placing, removing, and transferring LOTO devices and the responsibility for them; and
(D) the requirements for testing the machine to determine and verify the effectiveness of LOTO
devices and other energy control measures.

SPI’swritten LOTO policy includes LOTO procedures and the methods for locking out
various machines, including table saws, band saws, ditters, welders, metal shears, carpet cutters,
and air compressors. The policy does not specifically identify the Myteck and Ultra 16 presses
(Exh. C-5; Tr. 205-206).

Although not listed, SPI argues that its LOTO policy complies because it contains LOTO
procedures for similar types of machines and addresses the same types of energy. Also, SPI
claims that the maintenance and repair manuals written by manufacturers of the presses satisfy
the LOTO requirement (Exh. R-36; Tr. 2855).

There isno showing that during OSHA’s inspection maintenance employees failed to
properly perform LOTO on the Myteck and Ultra 16 presses or did not know the proper LOTO
procedures’ (Tr. 2555). Supervisor Cole and leadman Jackson testified that before anyone
worked on a machine for the first time, the employee was shown how to perform LOTO (Tr.
2772-2775, 2843-2844, 2584-2586, 2595, 2604). Also, SPI had LOTO training in July, 1999,
which was not machine specific (Tr. 2395-2397, 2399-2400, 2539, 2555, 3438, 3493).

Despite the employees’ apparent understanding of proper LOTO procedures, SPI’'s
written policy fails to describe those proper procedures applicable to the Myteck and Ultra 16
presses as required by the standard. The presses and their specific LOTO procedures are not
identified in SPI’spolicy. Section 1910.147(c)(4)(ii) requires written, specific procedures. The
manufacturer’ s maintenance manuds are inadequate. Such manuals do not identify the locations
of the Plant’ s energy sources, which is necessary to properly perform LOTO.

Items4c (alleged failure to conduct periodic LOTO inspections) The standard requires

that the periodic inspections be performed by an authorized employee other than the ones

3A consultation inspection by Arkansas OSH (AOSH) in June, 1999, identifies an unspecified failure to LOTO the
Myteck press (Exh. C-98, item 19). SPI notified AOSH that it corrected the violation by conducting LOTO training
(Exh R-24).



utilizing the energy control procedure being inspected. The Secretary argues that SPI’'s
inspections, if conducted, were after the maintenance employee locked out a machine and had
already begun service work (Tr. 2557-2558, 2560).

During OSHA'’ sinspection, former safety manager Gerard stated that he was the
authorized person to perform periodic inspections. However, Gerard as part of hisjob duties did
not perform maintenance work, including LOTO (Tr. 211-213). Gerard testified that he has
never performed LOTO (Tr. 213, 3493-3494). Section 1910.147 defines authorized employee as
a person who performs LOTO on machines. Gerard does not qualify as an authorized employee.

During the hearing, maintenance supervisor Bobby Cole testified that he and leadman
Robert Jackson were responsible for assuring maintenance employees complied with the LOTO
policy. They watched employees perform LOTO (Tr. 2749, 2757, 2764-2765). Jackson,
however, denied performing LOTO inspections (Tr. 2559).

SPI argues that since Cole made sure employees performed LOTO correctly, hedid the
inspections required by the standard. SPI claimsthat the LOTO procedures for every machine
were reviewed at one time or another. Cole and Jackson randomly walked around and observed
employees performing LOTO (Tr. 217-218, 2469, 2557-2559, 2633).

The record failsto show that Cole and Jackson’ s observations constituted periodic
inspections as contemplated by the standard. Their observations and reviews were random and
sporadic without any assurance that all LOTO procedures were inspected at least annually. Cole
and Jackson testified that the only time LOTO was observed was when a machine actudly
required servicing (Tr. 2633, 2757). The periodic inspections under the standard envisions a
review of each written procedure and its utilization. Cole considered Jackson more qualified to
review the written LOTO policy with employees (Tr. 2748-2749). Jackson, however, denied
reviewing the policy with employees (Tr. 2551). Also, it is noted that Arkansas OSH’s
consultation in 1999 advised SPI of its failure to conduct periodic LOTO inspections at least
annually (Exh. C-98, p. 26 of 29).

Item 4d (alleged failure to have written certifications of periodic inspections) As
discussed, SPI failed to conduct periodic inspections and therefore failed to have written
certifications. SPI lacked certification that inspections had been conducted. CO Sims requested

the certifications, but none was provided.



SPI faled to comply, not only with the standard, but also itsown LOTO policy (Exh. C-
5). SPI'swritten LOTO policy requires the maintenance manager to “perform documented
periodic inspections at |east annually and certify the inspection report” (Exh. C-5, paraE; Tr.
222-223). The certification required by the standard must include “the machine or equipment
locked or tagged out, the date of inspection, the employees included in the inspection and the
person performing the inspection.”

SPI’s argument that the Arkansas OSH’ s consultation in June, 1999, constituted an
inspection and certification is rejected (Exhs. C-98, R-24). It waslessthan ayear of the OSHA
2000 inspection. Such surveys of the plant by other entities do not satisfy the standard’ s
requirement for the employer to certify periodic inspections of its LOTO procedures. Also, as
gated, the consultation advised SPI to conduct periodic inspections at |east annudlly.

Serious Classification of Item 4b, 4c, and 4d
SPI’s argument that violations identified in items 4b, 4c, and 4d should be classified as

“other” than seriousis rejected. Although there is no evidence that employees improperly
performed LOTO on any machine, SPI’ s failure to have written specific procedures for the
presses and periodic inspection of dl LOTO procedures could have resulted in serious injury to
employees. Theviolations were not only as to the standard but SPI’ s failure to follow itsown
written procedures and policy. SPI should have known of the its failure to comply. The
violations are serious.

Serious Citation 1, Item 8 - Alleged violation of § 1910.212(a)(1)
__ Thecitation alleges that the Myteck Mark 5 press and the Ultra 16 press in the truss shop

were not fully guarded to prevent employees exposure to the pinch point between the ram and
press bed. Section 1910.212(a)(1) provides:

One or more methods of machine guarding shall be provided to
protect the operator and other employees in the machine areafrom
hazards such as those created by point of operation, ingoing nip
points, rotating parts, flying chips and sparks. Examples of
guarding methods are--barrier guards, two-hand tripping devices,
electronic safety devices, etc.

The Myteck Mark 5 and the Ultra 16 presses are used to form the wooden trusses used in
mobile home roofs. Both presses operate similarly. When wooden truss members are placed

into set guides on the press table, the table moves under the press, which presses a metal piece



used to connect the wooden members into the wood to form the truss. The presses require two

operators. Myteck Mark 5

The two operators stand in front of the Myteck Mark 5 press, which is operated daily
(Exh.-C-44; Tr. 239). While working in front of the press, the operators are not exposed to the
point of operation (Exh. C-45; Tr. 235). Operator Gary Marshall testified that he could not reach
into the point of operation while operating the press (Tr. 1492, 1520-1521). Although protected
during normal operation, CO Sims considered the areas on the east side and on the back side of
the press as not sufficiently guarded to prevent employee access to the point of operation (Tr.
721-722).

On the east side, an approximate 10-inch opening existed between a storage rack and a
standing ydlow metal guard. If inside this opening, the point of operation was 17.5 inches
(Exhs. C-45, C-87; Tr. 237-239). CO Simsdid not see an employee inside the opening (Tr. 241-
242). Operator Marshall testified that the yellow guard prevented an operator from reaching into
the point of operation (Tr. 1523-1524). The record shows no reason for an employee to reach
into the point of operation on the east side (Tr. 1524).

On the back of the press, CO Sims testified that it was unguarded (Exh. C-88; Tr. 243).
She specul ated that employees went in the back to clean or clear jams. Also, operators regularly
went to the back of the pressto get nails and materials (Tr. 1493). There were stacks of boxes
and movable storage carts containing lumber and nails. Because of boxes and carts, operator
Marshall testified that he was unable to reach into the press (Tr. 1525-1526). There is no showing
that the boxes or storage racks were ever moved. CO Sims agreed that the carts and boxes
blocked the press's point of operation (Tr. 266, 725, 850).

Ultra 16

The Ultra 16 press performs the same function as the Myteck but is newer and the
operators stand infront and in the back of the press. The pressis operated daily (Exhs. C-47, C-
473, C-89, C-90, Tr. 251, 1495). Blue storage racks for lumber used in making trusses are
between the operator’ s work area and the press' s point of operation (Tr. 247). When operaing
the press, CO Sims testified that operators are not exposed to the point of operation because of
the storage racks (Tr. 258, 727-728). However, on the east and west ends, CO Sims considered

“Exhibit C-90 shows the press after SPI had modified the guard by extending the mesh guard to the storage holders.



an open area between the ends of the blue storage racks and a yellow mesh guard on the ends of
the press as unguarded (Tr. 246-247, 249). The unguarded opening on the west end was 17 ¥2
incheswide. From the opening at the end of the press, it was 35 inches horizontally and
approximately 6 %2 inches downward to the point of operation (Tr. 249,1532-1533). Although
she did not observe the east end, CO Sims believed that it was the same as the west end (Tr.
858).

CO Sims speculated that the operators were exposed by the unguarded openings when
cleaning or clearing jams from the press (Tr. 263-264). She was aso concerned about the
exposure to other employees in the area (Tr. 253-255). However, CO Sims testified that an
employee had to deliberately reach into the point of operation from the unguarded openings (Tr.
763). However, she did not observe the pressin operation or employeesin the area of the
unguarded openings (Tr. 263, 858). Also, adumpster was located in front of the west end, which
allowed only enough space for one person to pass between the dumpster and the end (Tr. 760,
762).

Operator Marshall testified that to start the press, the button was located on the east end.
He also occasionally took his break at the east end (Tr. 1498-1499, 1527). He stated that the
dumpster was always on the west end (Tr. 1496). He also testified that the yellow guard on the
east end was not in place until the day OSHA inspected thetruss shop. It had been off the press
for several months (Tr. 1500, 1507-1509, 1510).

Plant manager Stan Daughtry, who conducted daily walkaround inspections of thetruss
shop, testified that he had not seen any guards missing from the press (Tr. 3926-3927).
Maintenance supervisor Cole also denied that the guard was off the press or that the guard was
replaced before OSHA inspected thearea (Tr. 2818).

Maintenance |leadman Jackson testified that he had removed the guards in the past but had
never failed to replace them before the press was next used (Tr. 2612-2613). Jackson denied that
any guards were replaced during OSHA’ s inspection (Tr. 2614-2615). Maintenance employee
Rinehart also denied that the guard was replaced during OSHA'’ s inspection (Tr. 2483-2484). He
stated that the guard had never been off more than one day (Tr. 2484).

Discussion

As an element of the Secretary’ s burden of proof, the record must show that employees



were exposed or had access to the violative condition. Walker Towing Corp., 14 BNA OSHC
2072 (No. 87-1359, 1991.). Employees exposure means that employees have been, are, or will
be in the “zone of danger” either during their assigned working duties, their personal comfort
activities while on the jobsite, or their movement along normal routes of ingress to or egress
from their assigned workplaces. Kaspar Electroplating Corp.,16 BNA OSHC 1517 (No. 90-
2866, 1993). In machine guarding cases, “the mere fact that it was not impossible for an
employee to insert his hands under the ram of a machine does not itself prove that the point of
operation exposes him to injury. Whether the point of operation exposes an employee to injury
must be determined based on the manner in which the machine functions and how it is operated
by the employees.” Rockwell Int'l. Corp., 9 BNA OSHC 1092, 1097-1098 (No. 12470, 1980).
The inquiry is not whether exposure is theoretically possible but whether an employee’ s entry
into the danger zone is reasonably predictable “ by operational necessity or otherwise (including
inadvertence).” Fabricated Metal Products, 18 BNA OSHC 1072, 1074 (No. 93-1853, 1997).

In this case, OSHA failed to establish employees exposure to the zone of danger was
reasonably predictable, either by the operation of the press or inadvertence. CO Sims's
speculation of exposure is not supported by the record. CO Sims concedes that an employee
would have to deliberately reach into the point of operation. The purported inadequately guarded
areas were far from where operators normally operated the presses. CO Sims did not observe,
nor does the record reflect, that employees were in the areas of the unguarded openings; and, if in
the areas, that employees would deliberately reach into the point of operation.

On the east side of the Myteck press, the opening was only 10 inches and the point of
operation was 17 %2 inches from the edge of the press. There was no showing that employees had
been or expected to be inside the opening for any operational reason or personal convenience.
Also, the point of operation was sufficiently remote from the unguarded opening that even
inadvertent exposure is unforeseeable. With regard to the back of the Myteck press, employees
traveled there to obtain nails from stored boxes. However, the boxes prevented employees
access to the point of operation. It was not shown that the boxes were ever removed from the
back or that operators performed any work on the press from the back.

Similarly, the Ultra 16 press was not shown to be inadequately guarded. Although the

openings on the east and west ends of the press were 17 %2 inches, employees exposure required



areach of 35 inches horizontally and 6 ¥z inches downward. It was not shown that such areach
was reasonably predictable based on operational necessity or inadvertence. Theoretical
possibility isinsufficient. Also, at least on the west end, there was a dumpster always present
additionally inhibiting employees exposure. Guarding by location means not only the placing of
amachine in the plant but also the machine’ s elements or parts are installed so that no person can
normally reach through, over, under, or around the hazard area. Insulation Manufacturing Co., 1
BNA OSHC 3122 (1973).
The failure to guard the Myteck and Ultra presses points of operation is vacated.
Serious Citation 1, Item 9a - Alleged violation of 8§ 1910.212(a)(3)(ii)

___ Thecitation alleges that the sheet rock dlitters in the sidewall and partition departments
were not fully guarded to prevent employees exposure to the point of operation. Section
1910.212(a)(3)(ii) provides:

The point of operation of machines whose operation exposes an

employee to injury shall be guarded. The guarding device shall be

in conformity with any appropriate standards therefor, or, in the

absence of applicable specific standards shall be so designed and

constructed as to prevent the operator from having any part of his

body in the danger zone during the operating cycle.

The 4 ditter machines cut large boards of sheet rock to the desired size. Although she did
not see all of the machines, CO Simstestified that they were operated the same. The 3/8-inch
sheet rock board is placed on the dlitter’ s table and guided through upper and lower cutting
blades which cut the paper covering the sheet rock. The dlitter operator holds the sheet rock
against the guide aong the right side of the machine as the circular blades pull the board through
the cutting area. After the paper is cut, the operator walks to the back side of the machine and
snaps the sheet rock apart. There are approximately 8 ditter machine operators. The machines
are operated daily (Exh. C-48; Tr. 267-268, 270-271, 274, 277, 859-860, 865, 3768, 3792).

The dlitter machine’ s point of operation is between the two blades which do not retract or
elevate. Thetop bladeis 6 1/4 inchesin diameter. In observing the operation of the dlitter
machine, CO Sims concluded that the blades on the | eft side were not fully guarded. The guard
adequately protected the point of operation along the front, right side and rear of the blades. The
front guard was approximately 4 inches wide and the blades’ inserts were within the guard. The

partially exposed portion on the left side of the blades was 4 inches. However, a nut and bolt



assembly partially blocked the left side (Tr. 272-273, 275, 433, 435, 866-867).

CO Simstestified that the operator’ s hands are kept apart approximately shoulder width
as the sheet rock passes through the blades. She estimated that the operaor’ s hands came within
inches of the blades when parallel to the blades. She did not take a measurement. She testified
that the operator’ s right hand was not exposed, just the left hand (Tr. 276-277, 412, 427-429).
After OSHA'’ s inspection, SPI redesigned the guarding and a full guard was placed around the
cutting blades (Exhs. R-37, C-94, C-95; Tr. 949-950, 3778-3779, 3930).

Therecord in this case fails to show that employees exposure in the zone of danger was
reasonably predictable. A board of sheet rock is 6 - 8 feet long, and the operator stands behind
the board as it feeds through the cutting blades. The operator uses both hands to hold and guide
the sheet rock through the blades. CO Sims testified that there is no opening between the
existing partial guard and the sheet rock when being fed into the blades. The operator’s left hand
is not exposed to the point of operation while the sheet rock is fed into the machine (Tr. 440,

863, 870, 953-954).

Operator Walter Wyat testified that the operator feeds the sheet rock into the two blades
which pullsit through, “pinching it.” He holds the sheet rock against the left side guide to avoid
acurved cut. Theblades are located 16 inches from the front of the table, which isthe closest his
body comesto the blades. Wyaitt said that he stops his hands at the point where the table begins
because the blades pull the material through. When the sheet rock reaches the edge of the table,
he walks around the table to the other end, where he retrieves the sheet rock. He does not need to
keep his hands on the sheet rock until they are even with the blades. Wyatt testified that the
closest his hands get to the blades is approximately 16 inches (Tr. 3768-3771, 3774-3776, 3794,
3797-3798). Director of manufacturing Daughtry testified that during OSHA’ s inspection, he did
not see the operator’ s hands in the vicinity of blades (Tr. 3931-3932).

With adequate guarding in the front, right side, and back of the dlitter and the nut and
screw assembly on the left side, the operator’ s left hand was not shown to be exposed to the point
of operation by operational necessity or inadvertence. The violation is vacated.

Serious Citation 1, Item 9b - Alleged violation of § 1910.213(r)(4)
__ Thecitation alleges that the points of operation on the Idaco Pet dado saw in the truss

shop were not effectively guarded to prevent the operator’ s exposure. Section 1910.213(r)(4)



provides
The mention of specific machinesin paragraphs (a) through (g) and
paragraph (r) of this section, inclusive, is not intended to exclude
other wood working machines from the requirement that suitable
guards and exhaust hoods be provided to reduce to a minimum the
hazard due to the point of operation of such machines.
The Idaco PET dado saw cuts notches and cross cuts in wooden boards used for trusses.
The saw has separate blades for the notches and cross cuts. After the wooden board is placed on
aconveyor at the saw’ s infeed side, the board automatically proceeds through the cross cut blade,
which cuts the board to a specific length and then through the dado blades, which notches the
board before it exits the saw in the back at the outfeed side. The dado blades are actually 3 or 4
blades stacked together. The saw runs continuously and is automatic with one operaor infeeding
the boards and another operator removing the boards from the outfeed side. The saw has
operated daily for two years (Exhs. C-49, C-50, C-51, C-91, C-92, C-93; Tr. 284, 288, 292-294,
299, 306-307, 872-873, 3997).
The citation alleges employees exposure on both the infeed and outfeed sides of the
Idaco saw (Tr. 873-874). CO Simstestified that the infeed operator was “about 3 feet” from
dado blades. However, the control panel, she estimated was approximately 15 inches from the
cross cut blade. She did not see the cross cut blade in operation (Tr. 350, 875-876, 982-983).
CO Sims considered, however, the greatest potential exposure was to the outfeed operator
(Tr. 291). Asthe cut boards exit the saw, the operator reaches inside a thin plastic shield,
installed to reduce dust and flying chips, and lifts the boards off a conveyor. The boards are
removed from the conveyor and placed on a storage rack near the saw (Exh. R-39B; Tr. 292,
3933-3934, 4005-4006). The operator, standing at the edge of the saw, is 12 inches from the
point of operation (Tr. 292-293, 877). The plastic shield is approximately 1 ¥~ feet from the saw
blades (Tr. 3934). CO Simsdid not consider the plastic shield a guard because the operator
placed his hands through it (Exh. C-51; Tr. 297). Sheis concerned about the dado serrated
blades below and to the |eft of the conveyor where the cut boards are retrieved (Exh. C-93; Tr.
987). She opined that the operator could stick his hands into the blades to clear ajam (Tr. 284,
491-492).
The record fails to establish infeed operator’s exposure. CO Sims did not see or take



measurements of the operator while the cross cut blades were in operation. She did not see the
operator at the control panel. There was no showing that the operator’ s hands were in the zone of
danger because of operational necessity or inadvertence (Tr. 2732-2733, 3939-3940).

The record, however, does establish the operator’ s exposure to the dado blades on the
outfeed side of the saw. The plastic shield does not prevent an employee’ s hands from
inadvertently missing the cut board or coming in low towards the dado blades. The operator has
approximately 15 seconds to catch the cut board, turn around, and stack it before another board is
ready (Tr. 4007). The operator’ s access to the zone of danger is reasonably predictable during
the course of normal work duties or inadvertence. The operator stands within 12 inches of the
point of operation. Dover Elevator Co., 16 BNA OSHC 1281, 1285 (No. 91-862, 1993). After
OSHA’ s inspection, SPI installed additional guarding (Tr. 750-751).

Theviolaion is serious. The condition was visible and the subject of SPI’s own safety
inspection. Although the record does not reflect any injuries, the lack of guarding could cause
serious injury, including amputation of the hand.

Serious Citation 1, Item 11a - Alleged violation of § 1910.332(b)(1)

The citation alleges that employees who were at risk of electric shock were not trained in
and familiar with safety-related work practices. Section 1910.332(b)(1) provides:

Employees shall be trained in and familiar with the safety-related
work practices required by 1910.331 through 1910.335 that pertan
to their respective job assgnments.

The scope of the safety-related work practices requirements at 8 1910.331(a) provides:

The provisions of 88 1910.331 through 1910.335 cover electricd
safety-related work practices for both qualified persons (those who
have training in avoiding the electrical hazards of working on or
near exposed energized parts) and unqualified persons (those with
little or no such training) working on, near, or with the following
installations:

The installations within the standard’ s scope include premises wiring, wiring for
connection to supply, other wiring, and optical fiber cable. The excluded work involves
generation, transmission and distribution installations, communications install ations, installations
in vehicles, and railway installations.

The safety-related work practice standards establish safety requirements covering work



performed on or near exposed energized and de-energized parts of electric equipment, the use of
persond protective equipment by employees exposed to potential electrical hazards, the safe use
of portable electric equipment, electric power and lighting circuits, and testing instruments and
equipment. The training required under § 1910.332(c) may be dassroom or on-the-job training.
The extent of the training depends on the job assignment and risk to the employee. The need for
training is dictated by the hazard.

__ Although large electricd projects are performed by outside contractors, SPI’s

mai ntenance empl oyees regularly perform electrical work throughout the plant (Tr. 2474, 2798-
2799). Such electrical work includes replacing circuit breakers and fuses, installing and
replacing electrical outlets and junction boxes, rewiring, troubleshooting, and installing fans and
fluorescent lights (Tr. 1007, 1022, 1082, 1084, 1086, 1088-1089, 2390, 2413, 2561-2564, 2566-
2571).

The Secretary asserts that maintenance employees received little or no training on
electrical safety-related work practices (Tr. 309). CO Simswas informed that SPI had not
provided safety-related work practice training to its maintenance employees. SPI did not have
written safety and work practice policies or programs (Tr. 309, 315-316). Thereisno allegation
of employees’ exposure to energized parts. CO Sims did not observe any maintenance employee
fail to correctly perform LOTO or improperly use atester (Tr. 665-666).

SPI argues that the maintenance employees received LOTO training and worked with de-
energized circuitsonly (Tr. 2396, 2762, 3673). Properly locking out the power source avoids the
electric hazard (Tr. 656, 2602-2603). CO Sims testified that, if an employee correctly performed
LOTO, thereis no hazard of seriousinjury (Tr. 659-661). Therefore, SPI asserts that the LOTO
training received by the employees was all that was required.

Therecord establishes aviolation. Safety manager Gerard stated that training on
electrical safety-related work practices had not been provided to the maintenance employees (Tr.
309, 315-316). Thereis no showing that employees were trained as required by the safety-rel ated
work practices standards on how to distinguish exposed live parts from other parts, instructions
to follow when performing work on or near electrical circuits, how to determine the nominal
voltage of live parts and how to replace/change outlets and receptacles, the types of electrical
hazards which may be encountered, and OSHA' s standards on electrical safety-related work



practices (Tr. 2419-2420, 2422-2423, 2572, 2574-2575). Such reguirements are in addition to
LOTO training. The hazard of working on de-energized circuitsisthat it may become energized,
if not properly de-energized (Tr. 655). LOTO training differs from training on sefety-related
work practices. Thereisno dispute that SPI’s 1999 LOTO training did not include eectrical
safety-related work practices (Tr. 3298-3299).

Maintenance employee Rinehart told OSHA that he received no instructions on
procedures to follow when performing work on electrical circuits or on distinguishing between
exposed live parts from other parts. His knowledge was based on 30 years of experience (Tr.
2419-2420, 2422-2423). Leadman Jackson, acertified electrician, also said that SPI did not train
him on determining nominal voltage of live parts, electricd hazards, or safety-related work
practices like installing panel boxes, outlets, junctions boxes, or replacing breakers (Tr. 2572,
2574-2575). Despite the certification and years of experience, SPI remains responsible under the
standard to provide training on safety-related work practices on the machines and equipment at
its plant.

The violation was serious. SPI should have known of the inadequate training, and
employees were exposed to electrical hazards without the training.

Serious Citation 1, Item 11b - Alleged violation of § 1910.333(b)(2)(i)
__ Thecitation alleges that SPI did not maintain awritten copy of lockout procedures to be

utilized during electrical work by maintenance employees. Section 1910.333(b)(2)(i) provides.
The employer shall maintain awritten copy of the procedures
outlined in paragraph (b)(2) and shal make it available for
inspection by employees and by the Assistant Secretary of Labor or
his or her authorized representatives.

Paragraph (b)(2), under the safety-related work practices standards, involves the locking
out or tagging out of energized parts while an employee is exposed to parts of fixed dectric
equipment or circuits which have been de-energized. According to the note following paragraph
(b)(2), the LOTO procedures that comply with § 1910.147 comply with this section. The note
following 8 1910.333(b)(2)(i) provides that the “written procedures may be in th