
 

                                               

   
                                        

                                           
 

 

 

   

  

     

  

  

 

  

 

 

            

             

 
                             

           

    

 

 

      

  

             

              

               

              

               

            

    

              

               

                 

                 

                  

                 

 

United States of America 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 
1120 20th Street, N.W., Ninth Floor 

Washington, DC 20036-3457 

SECRETARY OF LABOR, 

Complainant, 

v. OSHRC Docket No. 09-1123 

TRINITY YACHTS, LLC, 

and its Successors, 

Respondent. 

APPEARANCES: 

Charles F. James, Counsel for Appellate Litigation; Heather R. Phillips, Counsel for Appellate Litigation, U.S. 

Department of Labor, Washington, DC; Dolores G. Wolfe, Trial Attorney, U.S. Department of Labor, Dallas, 

TX 

For the Complainant 

Susan Fahey Desmond, Esq.; Watkins Ludlam Winter & Stennis, P.A., Gulfport, MS
 
For the Respondent
 

REMAND ORDER 

Before: ROGERS, Chairman; THOMPSON and ATTWOOD, Commissioners. 

BY THE COMMISSION: 

On October 29, 2010, Administrative Law Judge G. Marvin Bober issued a decision resolving a 

serious citation issued to Trinity Yachts, LLC (“Trinity Yachts”) under the Occupational Safetyand Health 

Act of 1970, 29 U.S.C. §§ 651-678. In the citation, the Secretary alleged three violations of the shipyard 

employment standards and proposed a total penalty of $13,500. In his decision, the judge affirmed two 

citation items, vacated one citation item, and assessed a total penalty of $9,000. On November 18, 2010, 

Trinity Yachts filed a petition seeking review of the judge’s decision, and the case was directed for review 

on November 19, 2010. 

We have carefully reviewed the judge’s decision and find, as a preliminary matter, that there appear 

to be possible clerical errors or errors arising from oversight or omission beginning at the missing period on 

page 36. Specifically, these possible errors or omissions begin on page 36 of the decision, at line 23, 

following the partial sentence that reads: “Indeed, as noted, supra at note 9, it is possible that [the 

employee in question] did not turn on his blower because he had not yet started welding[.]” This text is 

followed by what appears to be an extra blank line. Then the next sentence, which begins a new paragraph, 



  

       

                 

              

            

                

              

                

              

               

                                                             
 
          

             

                  

              

               

              

                    

             

               

             

                

                  

              

                

                  

            

            

                 

                    

                    

                   

            

               

                  

  

            

            

                 

                  

          

                   

               

        

1 

reads: “The violation was properly characterized as serious.” 

At this early stage in the proceedings and in the interest of judicial economy, we find it appropriate 

to provide the judge with leave to “correct clerical errors and errors arising through oversight or 

inadvertence” in his decision. Commission Rule of Procedure 90(b)(3), 29 C.F.R. § 2200.90(b)(3).  We 

therefore remand this case to the judge with instructions to review this portion of his decision and grant him 

leave to make any necessary corrections to his analysis and/or order(s) consistent with 

Commission Rule of Procedure 90(b)(3).
1 

Upon making any such corrections, the judge is directed to file a 

complete copy of his corrected decision pursuant to Commission Rule of Procedure 90, 29 C.F.R. § 

2200.90. The parties are directed to treat the corrected decision as a new decision and raise any objections 

Commissioner Thompson notes that preceding the missing period and extra blank line which has 

been interpreted as a possible clerical error or omission, the judge reported clear, cogent and complete 

ultimate findings of fact, i.e., application of legal precepts to the facts of this case, supporting each of the 

necessary elements of the affirmative defense of unpreventable employee misconduct. The judge found that 

Trinity had a work rule requiring its employees to use a blower when welding; that it was undisputed that 

Trinity issued blowers to all employees; and that because the blowers in question were issued by Trinity, 

there was no need for Trinity to provide specific training on what type of blower to use. (J. Dec. at 35.) 

The judge found the employee in question was a highly experienced employee with a good safety record 

who consistently ventilated the area in which he was welding with a blower he regularly used, issued by 

Trinity, which would have provided ventilation sufficient to eliminate any argon hazard in the work area. 

(Id.) The employee “was trained to use his blower, regularly reminded to use his blower, including on the 

day in question, used the blower earlier in the day, and had no record of not using his blower.” (Id.) The 

judge noted testimony by the employee’s supervisor, never disputed, that employees who failed to use their 

blowers were disciplined. (Id.) The judge found that for the employee’s supervisor to have discovered the 

employee’s failure to use his blower “within the little over half-hour he was working in the vent tent [sic], 

including break, would have required almost constant oversight.” (Id.) The judge specifically found that 

there “was nothing deficient in [the employee’s supervisor] not conducting an almost immediate inspection 

of [the employee’s] worksite to ensure that [the employee] was using his blower.” (Id.) The judge also 

ruled “it is not reasonable to expect a supervisor . . . to look inside every compartment or area of the yacht 

he is passing . . . to check for every possible safety violation.” (Id. at 36.) The judge further concluded, 

“Indeed . . . it is possible that [the employee] did not turn on his blower because he had not yet started 

welding[.]” (Id.) Nothing in the judge’s findings disputed the unpreventable employee misconduct defense, 

and even more significantly, the latter findings support a conclusion that the employer lacked knowledge of 

the violation. The facts found support a vacation of Citation 1, Item 3, and no facts found support a 

contrary result. 

Chairman Rogers and Commissioner Attwood read the judge’s findings as less clear than our 

colleague seems to suggest. Indeed, beyond those findings described by Commissioner Thompson, the 

judge also made the following statement at the bottom of page 36: “I especially find that the failure to 

enforce the rule requiring the use of the portable mechanical ventilators to be of high gravity.” Such a 

finding, if supported by the record, could defeat Respondent’s unpreventable employee misconduct defense 

and support the judge’s affirmance of Citation 1, Item 3. Given the gap in the text on page 36, and the 

apparent contradictions, we simply cannot tell what the judge actually intended. Accordingly, we leave it to 

the judge on remand to correct his decision. 

2
 



  

          

 

 

                

 

 

   

 

 

 

 

    

        

 

      

 

   

         

 
 

to that decision pursuant to Commission Rule of Procedure 91, 29 C.F.R. § 2200.91. 

SO ORDERED.
 

_/s/____________________________ 

Thomasina V. Rogers 

Chairman 

__/s/___________________________ 

Horace A. Thompson III 

Commissioner 

_/s/____________________________ 

Cynthia L. Attwood 

Dated: December 21, 2010 Commissioner 
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