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DECISION AND ORDER

This proceeding is before the Occupationa Safety and Heath Review Commission (“the
Commission”) pursuant to section 10(c) of the Occupational Safety and Health Act of 1970, 29
U.S.C. 8651 et seq. (“the Act”). On duly 10, 2009, the Occupationd Safety & Hedth Administraion
(*OSHA") inspected a work site of Respondent, P. Gioioso & Sons, Inc. (“PGS”). The job site was
located in Boston, Massachusetts, and PGS employees were performing excavation work in order
to install water service lines. As a result, on November 4, 2009, OSHA issued PGS a two-item
“serious’ citation and a one-item“repeat” citation. The citation items allege, respectively, that PGS
did not provide a ladder or other suitable means of egress in an excavation 68 inches deep, that the
excavaion was not ingpected by acompetent person prior to employee entry, and that employeesin
the excavation were not protected from the hazard of cave-ins. Respondent contested the citations
and the proposed pendties. The hearing in this matter was held in Boston, Massachusetts, on June
2, 2010. Both parties have filed post-hearing briefs, and PGS has filed a reply brief.



The OSHA | nspection
Sean Henrikson is the OSHA compliance officer (“CO") who inspected the work site.! On

July 10, 2009, as he was walking to work, he observed some trenches with employees in them. He
went to hisoffice and told hissupervisor what he had seen. His supervisor told himto call the OSHA
office in Braintree, Massachusetts, which had jurisdiction over the site. The CO did so and wastold
that that office had no one available. The CO’ s supervisor asked the CO to perform the ingpection
himsdlf.?2 Upon returning to the site, CO Henrikson saw an employee climbing out of a trench. The
trench appeared to be about 6 feet deep, and there was no protection in it. No one elsewasin the
trench, and, asit was around noon, the CO concluded everyone was at lunch. The CO went to lunch
himself and then returned to the site. Hewent back to the same trench, and no onewasin it. He saw
a second trench nearby, and he observed an employee climb out of the east end of that trench. The
employee then got into an orange PGS dump truck and drove away. There was no one elsein the
second trench, so the CO walked around the area. He saw two other trencheswithout employeesin
them. The CO then went back to the second trench. He saw one employee standing alongside the
trench and another digging with ashove in the east end of thetrench. The trench was up to the top
of the employee’ shead. The wallswere vertical, and there was no protectionin thetrench.? The CO
identified himself and then asked the employee to exit the trench. The employee did so by stepping
onto an electrical duct bank near the east end. The employee identified himself as Jose Ourique. He
told the CO he wasthe foreman at the ste. (Tr. 55-67, 70, 76-80).

Joseph Zenga, the superintendent for PGSat thesite, arrived about fiveminuteslater, and the
CO held an opening conference with him. Mr. Zengatold the CO he had not ingpected the trench or
measured it before employees entered it. The CO spoke to Mr. Ourique, who said he had been

looking for thewater linein thetrench. Mr. Ourique told the CO hewas not the “competent person”

The CO is currently a health and safety speciaist in the regional office. July 10, 2009, was
hisfirst day in that job. Before then, he had been an OSHA CO for threeyears (Tr. 55-62).

“Under OSHA’s National Emphasis Program on trenches, an OSHA CO who observes an
excavation site is required to advise his office, and, if assgned, to inspect the ste. (Tr. 60-61).

¥The CO took one photo of the employee in the trench. He took two more photos of the
trench after the employee had climbed out. (Tr. 77-78, 81-83; C-1-3).
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at the site and that he had not measured the trench. The CO also spoke to Gregory Perreira, the PGS
equipment operator who had been standing alongside the trench when the CO first saw him. Mr.
Perreirasaid Mr. Zengacame by the trench about every 20 to 30 minutes, or 9x to eght times aday.
He adso said tha Mr. Zenga had been by the trench at lunchtime, that Mr. Ourique had been in the
trench then, and that Mr. Zenga had said nothing to Mr. Ourique or anyone else about trench
protection. Mr. Perreira stated that Robert Bruni was the employee the CO had seen exiting the
trench and that Mr. Bruni had been in the trench “helping out.” Mr. Perreirafurther stated that he
himself had been in the shallow end of the trench. (Tr. 66-67, 80-88).

The CO measured the trench to be 20 feet, 6 inches long, and 68 inches deep in the east end,
which was the deepest end. The width of the trench was 51 inches. The CO saw atrench box at the
site, but it would not have fit due to the various utility linesinthe trench. The trench could have been
shored, but therewere no shoring materials at the site. The CO determined the soil inthe trench was
agravelly sand type of soil that had been previously disurbed. He al so saw evidence the soil had been
doughing from the side walls of the east end. He concluded that dl of these conditions, plus the
vibrations caused by the construction and other vehiclesin the area, madethetrench moresusceptible
to cave-ins. He recommended the issuance of the citations. (Tr. 67-74, 81).

The Parties Stipulations

The parties’ gipulations were received in evidence as Exhibit J-1. The stipulations are
summarized as follows:

The parties agree that the Commission hasjurisdiction in thismatter, that PGSisan employer
within the meaning of the Act, and that PGS employees were performing trenching work at the
subject Site. The east end of the cited trench was 68 inches deep, and Mr. Ourique was hand-digging
to find the “corporation valve” to which the new water service pipe wasto be atached. The soil in
the trench had been previoudy disturbed, and it was Type C soil. There was no protection in the
trench. A trench box was on site but would not fit in the trench. Shoring materids were available
near by but were not used at the site. Mr. Ourique told the CO that he knew the rule that required the
use of shoring in such a trench. PGS had been cited previously for violations of 29 C.F.R.
1926.652(a)(1) on several occasions. These citations had becomefinal ordersbefore January 1, 2009.
PGS employed an average of about 130 employees in the years 2008 and 2009.



The Secretary’ s Burden of Proof
To proveaviolation of an OSHA standard, the Secretary must demonstrate: (1) that the cited

standard applies, (2) that there was a failure to comply with the sandard, (3) that employees had
accesstotheviolativecondition, and (4) that the employer knew or could have known of the violative
condition with the exercise of reasonable diligence. Astra Pharmaceutical Prod., 9 BNA OSHC
2126, 2129 (No. 78-6247, 1981). The Secretary contends she has met her burden of proof with
respect to all three of the citation items. PGS, however, contends the Secretary has not met her
burden of proof asto any of theitems. It assertsthe repeat citation wasimproper asit was not issued
in accordance with OSHA'’ sField OperationsManual (“FOM™). It further assertsthat any violations
of the cited standards were due to unpreventable employee misconduct.

Whether the Repeat Citation was | mproper

PGS assertsthe repeat citation wasimproper because, contrary to the FOM, it did not inform
PGS of the predicate violation that formed the bas s of the repeat classification. PGSiscorrect that
the FOM states that a repesat citation should “ensure that the cited employer isfully informed of the
previous violations setting a basis for the repeated citation” by containing certain information about
the prior violation. See FOM, Chapter 4, 8 VII, 1G.5, pp. 4-35 and 4-36. PGS contendsthat, asthe
citation was not issued as required, it should be dismissed. R. Brief, pp. 22-23. | disagree.

As the Secretary notes, the Commission has long held that the FOM does not create rights
for employers. See FMC Corp., 5 BNA OSHC 1707, 1710 (No. 13155, 1977). See also Mautz &
Oren, Inc., 16 BNA OSHC 1006, 1009-10 (No. 89-1366, 1993). As she also notes, it is clear that
PGS has not been prejudiced by the failure to set out the previous violation that formed the basis of
the citation’ s repeat classfication. S. Brief, p. 29. The CO testified he ran a check of PGS's history
in OSHA’s IMIS system to develop C-4, alist of all of PGS's prior violations of 29 C.F.R.
1926.652(a), the same standard cited here. He further testified that a 2006 ingoection wasthe bass
of the repeat citation here.* (Tr. 88-103). C-4 includes the 2006 inspection. C-4 is also the same list

*According to the CO, the 2006 citation resulted from an inspection on October 30, 2006.
That citation, which aleged aviolation 29 C.F.R. 1926.652(a), was itself arepesat citation. The
2006 citation was resolved by an informd settlement agreement and is a find order. (Tr. 100-03).
PGS acknowledged thiswas s0 initsresponse to the Secretary’s Interrogatory No. 20, noting it
had agreed to an “other” clasdfication and a reduced penalty in order to avoid litigation. See C-6,
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of violationsthat isreferred to as“ Attachment #1” in J-1, 8. In J-1, 1 8, PGS stipulated it had been
cited and had paid pendlties by settlement agreement for violations of 29 C.F.R. 1926.652(a)(1) on
several occasions. Attachment #1 showsPGShad committed 17 prior violationsof the cited standard
from 1990 to 2006. The prior violations became find orders before 2009. The partiessigned J-1 on
May 18, 2010, two weeks before the hearing inthis case. PGS's assertion is rejected.

PGS also asserts that the repeat citation isinvalid as it states that three rather than two
employees were exposed to the hazard of cave-insin the unprotected trench. It notes that the FOM
mandates the amendment to or withdrawal of a citation when information is presented to OSHA
indicating the need for such action, such as an incorrect description of the aleged violation. See R.
Brief, p. 23. The CO agreed the number of employees was incorrect, and he did not know why the
citation referred to three and not two employees. He said that it could have been a “typo” made by
the office that issued the citation. (Tr. 127-28). Asnoted inthe preceding paragraph, the FOM does
not create rightsfor employers. Further, the error in the citation is plainly not significant enough to
justify afinding that the citationisinvalid. The CO clearly testified at the hearing that the citation was
based upon two employees, Mr. Bruni and Mr. Ourique, being in the deep end of the cited trench
without protection. (Tr. 63-67, 80). Inaddition, PGS had noticeof the Secretary’ sall egation that two
employees were exposed to the cited hazard before the hearing.” PGS’ s assartion is rejected.

Repeat Citation 2, Item 1
This item alleges aviolation of 29 C.F.R. 1926.652(a)(1), which provides as follows:

Each employee in an excavation shall be protected from cave-ins by an adequate
protective system ... except when: ... [€]xcavations are less than 5 feet (1.52m) in
depth and examination of the ground by a competent person provides no indication
of a potentia cave-in.

The CO'’ s testimony, which is summarized above, was that two employees were in the 68-
inch-deep end of thetrenchwithout any protection onJuly 10, 2009. The CO saw Mr. Bruni exit that
end of the trench shortly before 1 p.m., and he saw Mr. Ourique working in that end of the trench at

Respondent’ s Answers to Complanant’s Interrogatories, dated February 16, 2010.

*See Secretary’s motion to amend the parties’ stipulations; it isdated May 26, 2010, and is
attached to J-1. PGS did not oppose the motion, and it was granted at the hearing. (Tr. 9-12).
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about 1:00 p.m. (Tr. 63-70, 80, 139; C-1). It is undisputed that the east end of the trench was 68
inches deep, that Mr. Ourique was hand-digging in that end of the trench, and that the trench was
unprotected. It isalso undisputed that the soil inthe trench was Type C soil that had been previously
digurbed. See J-1. PGS does dispute, however, that Mr. Bruni worked in the deep end of the trench.
It also disputesthat it violated the cited standard, in that Mr. Ourique’s actions that day were due to
unpreventable employee misconduct (“UEM”).

In regard to Mr. Bruni, the CO testified that he saw him climb out of the east end of the
trench from about 50 yards away. (Tr. 119-20). PGS suggests that the CO could not tell from that
digance fromwhich end an employee exited thetrench. R. Brief, p. 4. | agree with the Secretary that,
from 50 yards away, the CO could in fact have seen from which end an employee exited a 20-foot
trench. S. Brief, p. 11. PGS also suggests that the trench was dug deeper between the time the CO
saw Mr. Bruni and when he saw Mr. Ouriqueinthe trench, which was about ten minutes later. (Tr.
140-42). The CO testified, however, that the excavator wasin the same place when he cameback and
that there was no spoils pile by the trench to indicate further digging.® (Tr. 141).

The CO further testified that Mr. Perreiratold himthat Mr. Bruni wasthe personthe CO had
seen exiting the trench and that Mr. Bruni had been in the trench *“helping out.” (Tr. 65, 80). Both
Mr. Perreiraand Mr. Ourique testified that Mr. Bruni had not beeninthe deep end of the trench. (Tr.
21, 42, 48). | observed the demeanor of these two witnesses, including their facial expressons and
their body language. It was apparent from their demeanor, and from their testimony, that these two
witnesses were less than reliable and that their statements were intended to help their employer.

Mr. Perreira, for example, testified he never spoke with PGS about what happened on July
10, 2009. He also testified he thought the trench was right around 5 feet deep and that he did not
believe it was over Mr. Ourique’s head. He did not recall telling the CO the trench was about 60
inches deep. He also did not recdl what he said when the CO asked how often Mr. Zenga came to
the site. He then stated that he “may have” told the CO that Mr. Zenga came by every 20 to 30
minutes, but that if he did, it wasn’t true. Findly, he did not recall the CO asking about Mr. Zenga

®Mr. Perreiraand Mr. Ourique both indicated that the trench was dug deeper between the
time that Mr. Bruni was in it and when Mr. Ourique was in it. Their tesimony in this regard is not
credited, for the reasons set out below. (Tr. 32-33, 47-48).
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being at the site when Mr. Ourique was in the trench. (Tr. 19-20, 23-28). Similarly, Mr. Ourique
testified he was acompetent person and that he recaled the CO asking if he wasacompetent person;
he did not recall hisresponseto the CO, however. He dso testified that hedid not know thetrench’'s
depthor realizeit was over 5 feet deep, even with his ten years of experience in trenching work. Mr.
Ourique agreed that he knew that Mr. Zenga could have come by at any time to check on the work.
He denied that Mr. Zenga had come by when he wasin the trench. (Tr. 38-42, 53-54).

| also observed the demeanor of CO Henrikson on the witness stand, and | found him to be
acredible and convincing witness. For this reason, and based on my finding above that Mr. Perreira
and Mr. Ourique were not reliable witnesses, the CO’s testimony is credited to the extent that their
testimony conflictswith his.” | find, accordingly, that Mr. Bruni was in the degp end of the trench and
that the CO observed him exiting the trench from that end.

Asto Mr. Ourique, thereis no dispute, as noted above, that he was working in the deep end
of thetrench when the CO observed him. As dso noted above, PGS contendsthat it did not violate
the cited standard because Mr. Ourique’ s actionsthat day weredueto UEM. Asthe Secretary points
out, the First Circuit has set out the elements the employer must show to prove an asserted UEM
defense. That is, the employer must show that it: (1) established awork rule to prevent the reckless
behavior and/or unsafe condition from occurring; (2) adequatdy communicated the rule to its
employees; (3) took stepsto discover incidents of noncompliance; and (4) effectively enforced the
rule whenever employees transgressed it. P. Gioioso & Sonsv. OSHRC, 115 F.3d 100, 109 (1* Cir.
1997). See also Modern Cont’l, Inc., v. OSHRC, 305 F.3d 43, 51 (1* Cir. 2002). PGS's asserted

UEM defense fails, for a number of reasons.

"Two other employees of PGS testified in this case, that is, John Condlin, PGS's safety
director, and Joseph Zenga, PGS s superintendent at the site. | observed the demeanor of these
two witnesses as they testified. Some of their testimony was bdievable, but, in other respects, |
found them to be less than trustworthy witnesses. It was evident that many of their satements
were made to assst PGS in thismatter. To the extent their testimony is contrary to that of the
CO, the CO’ s testimony will be credited.



PGS presented evidence that it had established rules to prevent the cited conditions; the
record, however, showsthat two employees at the site had viol ated the rules.® Specifically, Mr. Bruni
and Mr. Ourique were working in the 68-inch-deep end of the trench without any protection, there
was no access ladder inthe trench, and no one had measured the trench’ sdepth. That two employees
wereworking in violation of PGS’ strenching rules, and that one of them was a foreman a the site,
supports a concluson that PGS has not met its burden of proof in regard to its asserted UEM
defense? (Tr. 37, 66).

PGS also presented evidence that it had communicated the rules to its employees. Mr.
Condlin, PGS's safety director, testified about the tool box taks that are held at job sites and the
safety meetings that are held in the office for foremen and supervisors. He identified R-6 as a copy
of atool box talk he held at the subject site on July 2, 2009, and R-5 as a copy of a safety meeting
he and Frank Gioioso, PGS's CEO, held in the office on June 4, 2009. According to Mr. Condlin’s
testimony, Mr. Ourique attended both of the meetings, and both meetings addressed trenching safety.
(Tr. 156-58, 172-75, 181-85, 188-91). Despite attending the meetings, however, Mr. Ourique did
not follow PGS's rules on July 10, 2009.

In regard to taking stepsto discover incidents of noncompliance, Mr. Condlin testified he
makes visitsto sitesto ensure the crewsare complying with OSHA requirements. Some of his visits
are unannounced, and some of the unannounced visits are with arepresentativeof PGS’ sinsurer. (Tr.
156-57, 171). Mr. Zenga indicated he visited the subject site twice on July 10, 2009. (Tr. 213-14).
Based on what Mr. Perreiratold the CO, Mr. Zenga came by the subject site and saw Mr. Ourique
working in the trench at lunchtime on July 10, 2009. Mr. Zenga said nothing to Mr. Ourique or
anyone else about trench protection. (Tr. 87-88). Although Mr. Ourique and Mr. Zenga denied this
had occurred, the CO' stestimony about what Mr. Perreira sad is credited. (Tr. 41-42, 211-12).

8PGS presented R-1, a single page captioned “Excavation Procedures and Accident
Investigation.” Under the excavation procedures section, No. 4 states. “Trench boxes/shoring
shall be used in dl excavations 5 feet and over deep regardless of conditions. * Access ladders
will be placed insde trench boxes and within 25 feet of employee working in the trench.”

®Mr. Ourigque and Mr. Condlin, PGS's safety director, testified that Mr. Ourique was a
competent person. (Tr. 38, 158-59). The CO’s testimony, that Mr. Ourique told him he was not,
is credited; the CO learned Mr. Zenga was the competent person at the ste. (Tr. 81, 86,145).
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Asto effectively enforcing the rules when employees transgress them, Mr. Condlin testified
about R-2, PGS'sdisciplinepolicy. Hesaid that when he observesan employee violating awork rule,
the employee is held accountable. He issues averbal warning for afirst offense and awritten warning
for a second offense.”® Records are kept of the warnings. Mr. Condlin noted that Mr. Ourigque was
suspended for five days without pay after the cited incident and that since then, his performance has
improved. Mr. Condlin described arecent incident inwhich Mr. Ourigue got hiscrew out of atrench
until it could be shored. Mr. Condlin aso noted another recent incident, in which three employees
who had received prior verbal and written warnings for not wearing their hard hatswere sent home
for half a day without pay for athird infraction. Since then, those employees have worn their hard
hats. Findly, Mr. Condlin described the annud safety award that is given to the crew with the best
safety record for that year. (Tr. 162-70). Mr. Condlin agreed, however, that Mr. Ourique had violated
threeruleson duly 10, 2009, that is, he did not measure the trench, there was no ladder in the trench,
and the trench was unprotected. He also agreed that Mr. Ourique was aware Mr. Zenga could have
shownup & any time. Mr. Condlin conceded that Mr. Zengawasnot disciplined for the cited incident
or for another incident that occurred on April 24, 2009.** There, two OSHA CO's saw PGS
employees working outside of a trench box that was in a 6-foot-deep trench. Mr. Zenga was the
superintendent at that site. (Tr. 193-96).

Although the foregoing issufficient to dispose of PGS’ s defense, one further issue should be
addressed. Asthe Secretary notes, theFirst Circuit examined PGS s UEM defense over ten yearsago
inP. Gioioso & Sonsv. OSHRC, 115 F.3d 100 (1% Cir. 1997). After setting out the four el ementsthat
PGS had to prove, the Court indicated that presenting documentary evidence was crucid. Astothe
second element, the Court noted that while testimony about distributing safety manuas and holding
tool box talksand safety meetings was some evidence, it should have been supported by documenta-
tion. The Court aso noted that without documentation showing the contents of safety talks and

1°R-2, a one-page document, sets out the following: averba warning for afirst offense,
warning letters for second and third offenses (with possble suspension or termination for the third
offense), and immediate termination for afourth offense. R-2 indicates that records are kept of al
disciplinary actions.

“There was no evidence that Mr. Bruni, who did not testify in this case, was disciplined.
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attendance records, “[PGS] cannot persuasively argue that it effectively communicated the rulesto
itsemployees.” Id at 110. As to the third and fourth elements, the Court stated that:

The ALJfound most compelling the lack of any substantial evidence inthe record that
the petitioner effectively enforced its safety program. It provided no evidence of
unscheduled sefety audits or mandatory safety checklists, and no documentation that
it ever executed itsfour-tiered disciplinary policy. Thislacunain the proof undermines
its attempt to mount a viable UEM defense. |d. (Citations omitted).

The Court accordingly dismissed PGS's petition for review.

PGS presented some documentary evidence in support of its UEM defense in this case. It
presented R-1 as evidence of its trenching rules, and R-6 and R-5 as evidence of atool box talk and
asafety meeting, respectivdy, that took place. R-6is captioned “ Trenches/Excavation/Shoring,” and
it sets out various itemsfor discusson. R-6 shows 19 employees, including Mr. Ourique, as having
signed the list of attendees. R-6 is not dated, but Mr. Condlin testified he held that meeting on July
2, 2010. R-5iscaptioned “Safety Committee Meeting,” and the subject for discussion was *Back to
Work Safety — OSHA Priorities: Fall Protection & Trenching.” R-5isdaed June 4, 2009, and it has
alig of employees with checkmarks by the names of those who infact attended; Mr. Ourique was
one of the attendees. Mr. Condlintestified in some detail about what the meeting covered, including
trenching matters.*? (Tr. 172-75, 181-85).Mr. Condlin admitted, however, that he did not have with
him copies of other tool box talks held at PGS work sites or copies of agendas of other safety
meetingsheld in PGS soffice. (Tr. 196-97). | find that the evidence presented isinsufficient to meet
what the First Circuit hasstated isrequired to show the second element of PGM’sSUEM defense, that
is, that PGS effectively communicated its trenching safety rules to employees.

| also find that the evidence presented is insufficient to show thethird and fourth elements of
the UEM defense. PGS did present R-2, a copy of itsdiscipline policy. It did not present, however,
any documentary evidence of the site vists that Mr. Condlin testified about. It aso presented no
documentary evidence of enforcement of itsdiscipline policy, even though Mr. Condlintestified, and
the policy itself indicates, that recordsof al disciplinary actions aremaintained. See R-2. Mr. Condlin

2Mr. Condlin testified that Mr. Gioioso made the notations on R-5, but he did not know
when Mr. Gioioso made the notations. R-5 was thus admitted to show only tha the meeting was
held, how attendance was taken, and who had actually attended. (Tr. 180-81).
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admitted that he did not have with him any copies of the enforcement actions PGS had taken in the
last year or two. (Tr. 191). | find, therefore, that the evidence presented isinadequate to meet what
the Firgt Circuit has set out as necessary to show that PGS took steps to discover incidents of
noncompliance and that it effectively enforced the work rules when employees violated them.

Based on therecord, PGS's UEM defense is rejected, and the alleged violation is affirmed.™
In addition, it is affirmed asa repeat violation. A violation is repeated if, at the time of the alleged
repeated viol ation, therewas a Commission final order againg the same employer for asubgtantidly
similar violation. Potlatch Corp., 7 BNA OSHC 1061, 1063 (No. 16183, 1979). The record in this
case showsthat PGS committed 17 prior violations of the cited standard from 1990 to 2006 and that
all of those violations were fina orders before 2009. See J-1 and C-4. The record also showsthat a
2006 repeat citation formed the specific basis of the subject citation. See footnote 4. The partieshave
stipulated to the previous violaions of the cited standard. See J-1, C-4, and C-6.

The Secretary has proposed a pendty of $28,000.00 for thisitem. In assessing penalties, the
Commisson is to congder the gravity of the condition and the size, history and good faith of the
employer. See section 17(j) of the Act. CO Henrikson testified that thisitem had high gravity, in that
the condition could have resulted in death, and greater probahility, in that cave-ins are common
occurrencesin excavationwork. He noted that the trench wasdug inagravelly sandtype of soil, that
the soil had been previoudy disturbed, and that vibrations from the construction and other vehicles
in the area made the trench more susceptible to acave-in. The CO aso testified that while PGS was
given a 40 percent reduction in penalty due to itssize, no reduction was given for hisory because it
had had other serious violations within the previous three years. He noted that no credit was given

for good faith; he asked Mr. Zengafor the company’s safety program, and he never received it. He

3In rgecting PGS’ sUEM defense, | have considered all of the company’ s arguments. In
particular, | have consdered the Fifth Circuit case that PGS has cited in support of itsclam that it
has met its UEM defense. W.G. Yates & Sons Congr. Co. v. OSHRC, 459 F.3d 604 (5" Cir.
2006). See R. Brief, p. 19. | do not agree that that case assists PGM in this matter. Regardless,
Fifth Circuit precedent does not apply in this case, which arose in the First Circuit.

“PGS objectsto C-4. R. Reply Brief, pp. 2-4. In doing o, it apparently overlooks J-1, the
parties gipulations. It dso gpparently overlooksits response to the Secretary s Interrogatory No.
20, set out in C-6. See footnote 4, supra.
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further noted that this citation itemwasa* doublerepeat,” in that the previous 2006 citation had also
been arepeat, which added amultiplication factor to the penalty. (Tr. 72-73, 100-03, 108-11). | find
the proposed penalty appropriate. That penalty is accordingly assessed.
Serious Citation 1, Items 1 and 2
Item 1 of Citation 1 dlegesa violation of 29 C.F.R. 651(c)(2), which statesthat:

A stairway, ladder, ramp or other safe means of egress shall be located in trench
excavationsthat are 4 feet (1.22 m) or more in depth so as to require no more than
25 feet (7.62 m) of lateral travel for employees.

Item 2 of Citation 1 dlegesa violation of 29 C.F.R. 1926.651(k)(1), which statesthat:

Daily ingpections of excavations, the adjacent areas, and protective systems shall be
made by a competent person for evidence of asituation that could result in possible
cave-ins, indicationsof failureof protective systems, hazardous atmospheres, or other
hazardousconditions. Aninspection shall be conducted bythecompetent person prior
to the start of work and as needed throughout the shift.... These ingpections are only
required when employee exposure can be reasonably anticipated.

The record in this case clearly shows that there was no ladder or other safe means of access
or egressinthetrench when the COinspectedit. (Tr. 84-85, 124-25). Therecord adso showstha Mr.
Zenga, the competent person at the site, had not inspected the trench prior to employee entry. (Tr.
85-86, 145). The employeesexposed to these conditionswere Mr. Bruniand Mr. Ourique. Mr. Zenga
had actual knowledge of both conditions. He told the CO that he had not ingpected the trench, and
Mr. Perreiratold the CO that Mr. Zenga had vigted the site at lunchtime, when Mr. Ouriquewas in
the trench. (Tr. 86-88). PGS s UEM defense has been rejected, and it presented no other evidence
to rebut the Secretary’ sevidence. The alleged violations are therefore affirmed. They are affirmed as
seriousin light of the CO’ stestimony. The CO testified that without aladder or other safe meansto
enter or exit atrench, an employee could dlip, fall, and be injured. He further testified that without
aningpection by a competent person, an employee could be exposedto an unstabletrench susceptible
to a cave-in, which could cause serious injury or death. (Tr. 72-77, 81-86).

The Secretary has proposed a pendty of $4,200.00 and $1,500.00, respectively, for Items 1
and 2 of Serious Citation 1. The CO testified that I1tem 1 had high gravity and greater probability and
that Item 2 had high gravity and lesser probability. PGS received a40 reduction in penalty for itssize,
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but no reductions for history or good faith. (Tr. 107-10). | find that the proposed pendties are
appropriate. Those penalties are accordingly assessed.

Findings of Fact and Conclusions of Law

The foregoing decision congtitutes the findings of fact and conclusions of law in accordance

with Federd Rule of Civil Procedure 52(a).
ORDER

Based upon the foregoing findings of fact and conclusons of law, it is ordered that:

1. Item 1 of Serious Citation 1, aleging a violation of 29 C.F.R. 1926.651(c)(2), is
AFFIRMED, and a penalty of $4,200.00 is assessed.

2. Item 2 of Serious Citation 2, alleging a violaion of 29 C.F.R. 1926.651(k)(1), is
AFFIRMED, and a penalty of $1,500.00 is assessed.

3. Item 1 of Repea Citaion 2, dleging a violation of 29 C.F.R. 1926.652(a)(1), is
AFFIRMED, and a penalty of $28,000.00 is assessed.

I

Covette Rooney
Judge, OSHRC

Date: September 7, 2010
Washington, D.C.
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