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DECISION AND ORDER

This proceeding arises under the Occupationd Safety and Heath Act of 1970 (29 U.S.C. Section
651-678; hereafter called the “Act”).

Respondent, White Wave, Inc. (WhiteWave), at al timesrelevant tothisaction maintained aplace
of business at 6123 Arapahoe Road, Boulder, Colorado, where it was engaged in manufacturing soyfood
products. Respondent admitsit isan employer engaged in a business affecting commerce and is subject
to the requirements of the Act.

On February 26, 2003, the Occupational Safety and Hedth Administration (OSHA) conducted an
inspection of White Wave's Boulder work site. As aresult of that inspection, White Wave was issued
citations aleging violations of the Act together with proposed penalties. By filing a timely notice of
contest White Wave brought this proceeding before the Occupational Safety and Health Review
Commission (Commission).

On December 5, 2003, a hearing was held in Denver, Colorado At the hearing the Secretary
withdrew “other than serious’ citation 3, item 1, which alleged aviolation of 1910.95(e) (Tr. 5). Serious
citation 1, item 1c, alleging a violation of Section 1910.133(a)(1) was dismissed in Complainant’s post



hearing brief. The parties have submitted briefs on the matters remaining at issue and this matter is ready
for disposition.
Alleged Violations of §1910.132(d)

Seriouscitation 1, item la alleges:

29 CFR 1910.132(d)(1): Theemployer did not assess the workplaceto determine if hazards are present,
or are likely to be present, which necessitate the use of persond protective equipment (PPE):

a) White Wave, Inc. @ 6123 Arapahoe Rd. in Boulder, CO: On or before February 26, 2003 the
employer did not ensure that the workplace hazard assessment was complete in that the task of
handling and pouring Daybright Bleach was not included, which necessitated the use of personal
protective equipment. This condition exposed employeesto eye and skin irritation.

Seriouscitation 1, item 1b alleges:

29 CFR 1910.132(d)(2): The employer did not verify that the required workplace hazard assessment has
been performed through a written certification which included the requirements as outlined in 29 CFR
1910.132(d)(2):

a) White Wave, Inc. @ 6123 Arapahoe Rd. in Boulder, CO: On or before February 26, 2003 the
employer did not verify that therequired work place hazard assessment had been perf ormed through
awritten certification. Thiscondition exposed employeesto eyeand skinirritation through contact
with chemicals, such as but not limited to, Daybright Bleach.

Facts
OSHA Compliance Officer (CO) Todd Zentner testified that on February 26, 2002 he spoke with

Charles Turner, an employee who worked both in White Wave' s formul ations and tempeh cooker area,

regarding his use of Daybright Bleach in the course of hiswork (Tr. 17, 212). Approximately four times

aweek Turner adds half of aone gdlon bottle of bleach to a stainless steel “hopper;” He then fills the
hopper with 20-25 gallons of water and attaches it to a seam kettlein the area. A pump then moves the
solutioninto the steam kettleto sanitizeit (Tr. 18-19, 41, 221, 225; Exh. R-11, R-21, p. 61). Zentner stated
that Turner told him he didn’t measure out the bleach, but poured the bleach directly into the hopper,

indicating that he turned his head to protect himself from any backsplash (Tr. 21-22, 41-42).

Zentner testified that bleach, whichiscomparableto the Clorox onewoul d buy at any grocery store,
contains sodium hyperchloride, an eye and skinirritant (Tr. 22, 98; R-9). The concentrationsin which the
bleach was used were |lower than those used by ordinary consumers of such bleach (Tr. 111-12). Zentner
stated that White Wave's use of the bleach differed from that of an ordinary consumer in that Turner



poured the bleach directly from the bottle into the hopper, creating asplashing hazard (Tr. 127)." Though
hedid not view the operation, Zentner believed there was a splash hazard based on Turner’ sindication that
he turned his head to protect hiseyes. The CO felt, therefore, that PPE was required for performance of
thetask (Tr. 20, 34, 126-28, 311-12).

At the hearing, Turner testified that when sanitizing the hopper, he poured a measured 2-¥2 cups
of bleach into the hopper, using a 2-cup container with ahandleand spout (Tr. 222-24, 227, 271). Turner
did not believethat the operation posed any hazard requiring gloves or goggles, though he did wear gloves
and safety glasses at all timesin the tempeh area (Tr. 229-30). Turner stated that he did not and, in fact,
could not turn his head due to amedical condition (Tr. 231).

Inhisdeposition, William Holden, White Wave' splant manager during there evant periods, stated
that he conducted ahazard assessment as part of an abatement certification completed in 2000 (Tr. 28-29;
Exh. R-4, R-21, p. 58-59). According to Holden, Daybright bleach did not appear on the hazard
assessment because there was nothing unusual aout the bleach (Exh. R-21, p. 59-60). Holden was
familiar with the operation in the tempeh room, but was not aware of any injuriesto employees resulting
from their exposure to bleach. He had no reason to believe therewas any need for workers sterilizing the
tempeh cooker to use personal protective equipment (Exh. R-21, p. 62-63).

Neither White Wave' s Februay 2000 abatement certification, nor its October 2002 Hazard
Assessment and PPE Selection include any referenceto the use of bleach for sterilizing the hopper (Tr. 22-
26, 28-29, 31-32; Exh. R-5). According to Zentner, the assessment should have included areference to
the use of bleach in the tempeh hopper, arequirement that gloves, eye and face protection be used when
performing the task, and the signature of the individual performing the assessment (Tr. 27, 32).
Discussion

The cited standards provide:

(d)(1) The employer shall assess the work place to determine if hazards are present, or arelikely
to be present, which necessitate the use of personal protective equipment (PPE). If such hazards
are present, or likely to be present, the employer shall: (i) select, and have each affected employee
use, the types of PPE that will protect the affected employee from the hazards identified in the

! Respondent argues that §1910.1200(b)(6) Scope and application at subparagraph (ix) exemptsthe cited
bleach from coverage under the Hazard Communication Standard (HCS), stating that:

Any consumer product or hazardous substance. . . where the employer can show that it is used in

the workplace for the purpose intended by the chemical manufacturer or importer of the product,

and the use results in a duration and frequency of exposure which is not greater than the range of

exposures that could reasonably be experienced by consumers when used for the purpose intended.

8§1910.1200(b)(6) refers only to coverage under the HCS. |t does not reference 81910.132, nor does
§1910.132 reference the scope section of the HCS. W hether Daybright bleach is an exempt consumer product under
the HCS isirrelevant to this analysis.



hazard assessment; (ii) communi cate sel ection decisionsto each affected employee; and (iii) select
PPE that properly fits each affected employee.

NOTE: Non-mandatory Appendix B contains an example of procedures that would comply with
the requirement for ahazard assessment.

(2) The employer shall verify that the required workplace hazard assessment has been performed
through awritten certification that identifiesthe workpl ace eval uated; the person certifying that the
evaluation has been performed; the dates(s) of the hazard assessment; and which identifies the
document as a certification of hazard assessment.

Section 1910.132(d) requires that the employer determine if hazards are present or likely to be
present in the work place that necessitate the use of personal protective equipment (PPE). The evidence
establishesthat White Wave conducted such ahazard assessment. Complainant maintains, however, that
Respondent failed to include sterilization of the tempeh cooker with bleach in its hazard assessment. The
uncontradicted deposition of White Wave' splant manager establishesthat Respondent considered thetask,
but found no hazard requiring the use of PPE. The cited standard does not require the documentation of
every determination made while conducting the hazard assessment. It requiresonly that hazardsrequiring
PPE beidentified. Thus, there can be no violation of the cited standard if the Secretary fails to show the
existence of such a hazard by apreponderance of the evidence In this case, the CO never saw the cited
operation performed, and relied solely on inferences he made after interviewing Charles Turner. At the
hearing, however, Turner testified that pouring bleach into the tempeh hopper posed no splash hazard. On
this record this judge cannot find a violation of 81910.132(d). Citation 1, item 1a, is vacated.

Insofar as the October 2002 hazard assessment did not identify the individual certifying the
evaluation, aviolation is established. Citation 1, item 1b isaffirmed as ade minimisviolation, however.
Though in technical noncompliance with the standard, White Wave' s departure from strict compliance
bears such anegligible relaionship to employee safety or health asto render inappropriate the assessment
of apenalty or theentry of an abatement order. See; Chao v. Symms Fruit Ranch, Inc., 242 F.3d 894 (9"
Cir. 2001); Cleveland Consolidated, Inc., 13 BNA OSHC 1114, 1987-90 CCH OSHD 127,829 (No. 84-
696, 1987).

Alleged Violation of §1910.134

Seriouscitation 1, item 2 alleges:

29 CFR 1910.134(c)(1): A written respiratory protection program with worksite specific procedures, as
specified in subparagraphs (c)(1)(i) through (ix) of this section, was not established and implemented
where respirators(s) were necessary to protect the health of the employee or whenever respirator(s) were
required by the employer:



a) WhiteWave, Inc. @ 6123 Arapahoe Rd. in Boulder, CO: On or before February 26, 2003 a written
respiratory protection program with worksite specific procedures, as specified in subparagraphs
(c)(2)(i) through (ix) of this section, was not established and implemented whenever respirators
were required by the employer, in that the employer required the use of a North 7700 half-face
negative pressure, air-purifying respirator during the addition of chicken mix. Employees were
exposed to dust from the addition of food ingredients.

Facts
CO Zentner testified that, during his interview, Turner told him that he was required to wear a2

face, tight fitting, negative pressure, air-purifying repirator while adding dry powers to the mixer inthe

formulation area (Tr. 51-52, 55, 88, 280-81). Turner further told him that he could be dismissed for not
wearing the respirator (Tr. 52). The CO did not believe that the respirator was necessary given the
exposures found in the area; however, he stated, arespirator program is required whenever the employer
requires the use of such PPE (Tr. 52-54). Zentner testified that White Wave neither determined whether
therespirator was necessary before requiring the use of the PPE, nor implemented arespiratory protection

program to ensure its proper use (Tr. 49, 53).

At the hearing Turner testified that as part of hisjob in White Wave' sformulation area, he pours
powdered productsinto atub, whichis part of amachine that mixesthe ingredients, weighs them out and
packages the resulting product (Tr. 215). According to Turner, White Wave requires him to wear some
kind of mask to cover his nose and mouth while working in formulations (Tr. 216, 285, 287-88). Turner
stated that when he first started working in the area he used a paper dust mask (Tr. 216, 276). Shortly
thereafter Bill Holden, the plant manager, offered to provide him with a¥2mask respirator with disposable
filters (Tr. 216, 218, 275). Turner felt that the ¥2mask did abetter job of keeping out the dust particles,
and decided to continue using it (Tr. 216-17). White Wave provided him with, but did not require him
to use, the %2 mask respirator (Tr. 134, 217).

WhiteWave' sOctober 2002 Hazard A ssessment Respondent identifiesdust asarisk presentinthe
formulationsarea(Tr. 84-85; Exh. R-5). The assessment statesthat dust masks shall be used when mixing
dry ingredients (Tr. 86-87). CO Turner stated that if adust mask, rather than arespirator, wasrequired in
the formulation area, there would be no violation of the cited standard (Tr. 82).

Discussion
The cited standard provides:

In any work place where respirators are necessary to protect the health of the employee or where-
ever respiratorsarerequired by the employer, the employer shall establish and implement awritten
respiratory protection program with work site-specific procedures.



White Wave's 2002 Hazard Assessment identifies dust as a hazard in the formulations area, and
specifiesthat adust mask be worn when mixing dry ingredients. Complainant admits that no respirators
were necessary to protect the hedth of employeesin formulations and tha, had only a dust mask been
required, there would be no violation. The citation in this case was based upon CO Zentner's
understanding that employee Turner was required to wear the %2 mask negative pressure respirator, an
understanding which Turner disputed at the hearing. According to Turner, he was only required to wear
somekind of dust mask. It was Turner’s choiceto wear the ¥z face air purifier.

In order to prove aviolation of section 5(a)(2) of the Act, the Secretary must show, inter alia, that
the cited standard applies. See, e.g. Southwestern Bell Tel. Co., 19 BNA OSHC 1097, 1098, 2000 CCH
OSHD 932,198, p. 48,747 (No. 98-1748, 2000), aff'd. without published opinion, No. 00-60814 (5th Cir.,
Nov. 22, 2000). The evidence in this case establishes that White Wave's employee Turner was not
required, but voluntarily chose to wear the cited %2 mask respirator. The cited standard is inapplicable to
the facts established at the hearing. That conclusion is bolstered by §1910.134(c)(2)(i) of the respirator
standard, which provides:

An employer may provide respirators at the request of employees or permit employees to
use their own respirators, if the employer determines that such respirator use will not in
itself create ahazard . . . .

(i) In addition, the employer must establish and implement those elements of a
written respiratory protection program necessary to ensure that any employee using a
respirator voluntarily is medically able to use that respirator, and that the respirator is
cleaned, stored and maintained so that its use does not present a health hazard to the user.

Section 1910.134(c)(2)(i) is plainly applicable to the facts in this case. An employer who does not
implement an appropriate written respiratory protection program, but makes respirators available for its
employees’ voluntary use, is correctly cited under subparagraph (c)(2)(ii). See, Luna Tech, Inc., __ BNA
OSHC __, 2002 CCH OSHD 132,618, Nos. 00-0617 & 00-1908, 2002). Asthe Secretary did not move
to amend the citation to allege a violation of the applicable standard, thisitem will be vacated.
Alleged Violations of §1910.1200(h)
Repeat citation 2, item 1 alleges:

29 CFR 1910.1200(h)(1): Employeeswere not provided effectiveinformation and training as specified in
29 CFR 1910.1200(h)(1) and (2) on hazardous chemicals in their work area at the time of their initial
assignment and whenever a new hazard was introduced into their work area.

a) WhiteWave, Inc. @ 6123 Arapahoe Rd. in Boulder, CO: The employer did not ensure employees
were provided effective information and training pertaining to hazardous chemicals used in the
workplace. This condition exposed employees to skin and eye irritation from contact with
chemicals such as, but not limited to, Daylight Bleach.

6



Facts

Zentner testified that Turner told him he had not received training in the use of Daylight Bleach
(Tr.57). At the hearing, Turner testified that the day he was hired by White Wave, he went through an
orientation program that included trainingin hazard communication, and wasinformed about the hazards
associated with chemicals he would be working with, including bleach (Tr. 213, 268, 290). Kathryn
Speidel, White Wave's quality assurance supervisor, testified that Respondent documents the hazard
communication training all employeesreceiveduring orientation (Tr. 302, Exh. R-1, R-23, R-24). OnJune
6, 2002, Charles Turner signed off on White Wave' s new employee packet, indicating that he had received
the hazard communication orientation (Tr. 303; Exh. R-8).

As noted above, employee Turner uses bleach approximately four times a week adding between
2 and 1/2 cups and one half of aone gallon bottle of bleach to a stainless steel hopper (Tr. 18-19, 41, 221,
225; Exh. R-11, R-21, p. 61). Thebleach iscomparable to the Clorox one would buy at any grocery store
(Tr. 22, 98; R-9), and the concentrations in which the bleach was used were lower than those used by
ordinary consumers of such bleach (Tr. 111-12).

Discussion

As noted above, §1910.1200(b)(6) Scope and application at subparagraph (ix) exempts from
coverage:

Any consumer product or hazardous substance. . . where the employer can show that it is

used in the workplace for the purpose intended by the chemical manufacturer or importer

of the product, and the use results in a duration and frequency of exposure which is not

greater than the range of exposures that could reasonably be experienced by consumers

when used for the purpose intended.

White Wave' s evidence establishes that employeesin the tempeh department did not use bleach
significantly more frequently than a consumer with a lot of laundry. This judge references OSHA’s
August 15, 1991 clarification of the cited exception, which states, inter alia, that athough it is the
employer’ sburden to demonstrate that the cited product isused in the samefregquency or durationaswould
be expected at home, “itisessential that OSHA establish through employeeinterviewsthat theworker did
in fact repeatedly dean sinkg[, for instance,] throughout his or her work shift in a manner that any
reasonabl e person would agree resulted in exposures significantly greater than those of aconsumer,” to
rebut any initial offer of proof. (Exh. C-1).

Because White Wave' s use of bleach did not exceed the range of exposuresthat could reasonably

be experienced by consumers using the same kind of bleach, thisitemisVACATED.



ORDER
1. Serious citation 1, item 1a, alleging violation of 829 CFR 1910.132(d)(1) isVACATED.

2. Citation 1, item 1b, alleging violation of 829 CFR 1910.132(d)(2) isAFFIRMED asade minimis
violation.

3. Serious citation 1, item 2, alleging violation of 829 CFR 1910.134(c)(1) isVACATED.

4, Repeat citation 2, item 1, alleging violation of 829 CFR 1910.1200(h)(1) isVACATED.

/sl
Sidney J. Goldstein
Judge, OSHRC

Dated: February 23, 2004



