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The Honorable John X. Cerveny, Executive Secretary
Occupational Safety and Health Review Commission

Re: Kiewit Power Constructors Co., OSHRC Docket No. 11-2395

Dear Mr. Cerveny:
By analogy to FED.R.APP.P. 28(j), KPCC respectfully cites these supplemental authorities:

e Sorenson Comm. Inc. v. FCC, 755 F.3d 702, 706 (D.C. Cir. 2014) (review by D.C. Circuit
of APA *“good cause” claim is de novo), re KPCC Br. 33 & n. 17.

e Nat. Res. Def. Council v. EPA, No. 98-1379 (D.C. Cir., June 27, 2014) (slip op. at 16-18)
(barring legal theory not in original rationale for rule), reh's and reh'g en banc on another
grnd. denied (Sept. 22, 2014), re KPCC Br. 29, 30, 34-35; KPCC Rep. Br. 5.

e Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1444-45 & n.8 (D.C. Cir. 1988) (no
deference to agency; ambiguities to be resolved for Indian tribe), re KPCC Br. 17; KPCC
Rep. Br. 2-3; Sec. Br. 16; and Sec. Rep. Br. 2-4.

Respectfully submitted,

/sl Arthur G. Sapper

cc: Messrs. Glabman and Joseph (electronic service certified this date)
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ing doctrine, fairness would not call for
application of the doctrine here.

As we noted in Mondy, supra, at 1057,
the Supreme Court has suggested that
courts may permit tolling where “a claim-
ant has received inadequate notice, ...
where a motion for appointment of counsel
is pending and equity would justify tolling
the statutory period until the motion is
acted upon, ... where the court has led the
plaintiff to believe that she had done every-
thing required of her, ... [or] where af-
firmative misconduct on the part of a de-
fendant lulled the plaintiff into inaction.”
Baldwin County Welcome Center v
Brown, 466 U.B. 147, 151, 104 S.Ct. 1728,
1726, 80 L.Ed.2d 196 (1984) (per curiam)
(citations omitted). We do not think the
1981-1986 confusion and litigation over in-
dividualized ASR complaints even remotely
indicated that ASR shippers lacked notice
that they had potential individual refund
claims; nor is it possible that Norfolk &
Western, decided in 1985, could have mis-
led Pielet concerning the claim it filed in
1984. Similarly, the railroads’ zealous but
ultimately unsuccessful attempts to con-
vince the ICC that Norfolk & Western
precluded individualized ASR complaints in
no way constituted “affirmative miscon-
duct” that lulled Pielet into inaction until
June 29, 1984. In sum, the “substantial
legal doubts,” Newell I, supra, slip op. at
4, that existed for both ASR shippers and
carriers did not ereate any significant de-
gree of unfairness much less the high de-
gree of unfairness necessary for applica-
tion of the equitable tolling doctrine.

CONCLUSION

No equitable grounds warrant tolling the
statute of limitations prescriptions of 49
US.C. § 11706 by advancing the date of
accrual for ASR rate reductions and refund
claims. Shipper Pielet’s claims acerued on
the dates shipments were delivered, as sub-
section 11706(g) says. To hold that accrual
is deferred pending clarification that the
individual ASR rate reduction and refund
claims had a viable legal basis would se-
verely erode the principle of prompt com-
plaint underlying statutes of limitations.

The petition for review is therefore grant-
ed, the order of the Commission is vacated,
and the case is remanded for a definitive
determination of the proper prescription pe-
riod.

It is 80 ordered,
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Muscogee (Creek) Nation sought fund-
ing from Bureau of Indian Affairs for Trib-
al Court and law enforcement program.
The BIA, and thereafter the Department of
Interior, denied the request for funds. The
United States District Court for the Dis-
triet of Columbia, 670 F.Supp. 434, Louis F.
Oberdorfer, J., agreed, determining that
the Nation had no power to establish Tribal
Courts, and the Nation appealed. The
Court of Appeals, Sentelle, Circuit Judge,
held that provision of the Oklahoma Indian
Welfare Act granting tribes or bands of
Indians residing in Oklahoma right to orga-
nize for common welfare and to adopt con-
stitution and bylaws did not limit powers of
Oklahoma tribes to those powers vested by
existing law, but, rather, gave Nation pow-
er to establish Tribal Courts with civil and
criminal jurisdiction, subject to limitations
imposed by statutes generally applicable to
all tribes.

Reversed.
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1. Indians &=32(7)

Although language in Curtis Act abol-
ishing Tribal Courts in Indian Territory
conflicted with earlier treaty, abolition of
Tribal Courts by Act and Creek Agreement
was unambiguous, and Courts were not
revived by subsequent act extending indefi-
nitely Creek Tribal government. Act June
28, 1898, § 28, 30 Stat. 495; Act March 1,
1901, §§ 44, 47, 31 Stat. B61.

2. Indians &32(7, 13)

Provision of the Oklahoma Indian Wel-
fare Act granting tribes or bands of Indi-
ans residing in Oklahoma right to organize
for common weifare and to adopt constitu-
tion and bylaws did not limit powers of
Oklahoma tribes to those powers vested by
existing law but, rather, repealed the Cur-
tis Act, which abolished Tribal Courts, and
gave Muscogee (Creek) Nation power to
establish Tribal Courts with civil and crimi-
nal jurisdiction, subject to limitations im-
posed by statutes generally applicable to
all tribes. Act March 1, 1901, §§ 44, 47, 31
Stat. 861; Oklahoma Indian Weifare Act,
§ 3, 26 US.C.A. § 503; Indian Reorganiza-
tion Act, §§ 1 et seq., 16, 25 U.B.C.A.
§§ 461 et seq., 476.

3. Statutes &=212.5

Where words of later statute differ
from those of previous one on same or
related subject, Congress must have in-
tended statutes to have different meaning.

4, Statutes €158
Generally, repeal by implication is not
favored.

5. Statutes €=161(1)

Under general rule, statutes are re-
pealed by general repealer clause only if
statutes conflict.

6. Statutes 174

Standard principles of statutory con-
struction do not have usual force in cases
involving Indian law.

7. Indians &=32(4)

Oklahoma Indian Welfare Act provi-
sion, which granted Oklahoma Indian tribes
or bands right to organize for common
welfare and to adopt constitution and by-
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laws, conferred on Oklahoma Indians all
powers associated with self-government,
limited by statutes of general applicability.
Oklahoma Indian Weifare Act, § 3, 25 U.S.
C.A. § 503.

Appeal from the United States District
Court for the District of Columbia {(Civil
Action No. 85-02668).

L. Susan Work, with whom M. Leah A.
Harjo, Oklahoma City, Okl, and Sherrin
Watkins, Okmulgee, Okl., were on the brief
for appeliant.

Laura E. Frossard, Atty., Dept. of Jus-
tice, with whom Roger J. Marzulla, Asst.
Atty. Gen., and Edward J. Shawaker, Atty.,
Dept. of Justice, Washington, D.C., were
on the brief, for appellee.

Dirk D. Snel, Atty., Dept. of Justice,
Washington, D.C., also entered an appear-
ance for appellee.

Before ROBINSON, RUTH BADER
GINSBURG and SENTELLE, Circuit
Judges.

Opinion for the Court filed by
Circuit Judge SENTELLE.

SENTELLE, Circuit Judge:

In 1982, the Muscogee (Creek) Nation
{hereinafter “Creeks” or “Tribe”) passed
an ordinance authorizing the Creek Tribal
Court to enforce civil and criminal jurisdic-
tion over Tribal members and subsequently
sought funding from the Bureau of Indian
Affairs (BIA) for the Tribal Court and law
enforcement program. The BIA, and
thereafter the Department of the Interior
{Interior), denied the request for funds,
maintaining that the Tribe had no power to
establish Tribal Courts with civil and crimi-
nal jurisdiction. The District Court agreed.
Muscogee (Creek) Nation v. Hodel, 670
F.Supp. 434 (D.D.C.1987). We reverse.

BACKGROUND

In the 1830s, the Muscogee (Creek) Na-
tion was forcibly removed from the South-
eastern United States to land in what is
now Oklahoma. The Creek Nation was






MUSCOGEE (CREEK) NATION v. HODEL

1441

Cite as 851 F.2d 1439 (D.C. Cir. 1988)

granted the new land in fee simple with the
right to perpetual self-government. Treaty
of March 24, 1832, 7 Stat. 8366. Following
the Civil War, the United States forced the
Creeks to cede the western portion of their
territory as a penalty for the Tribe’s alli-
ance with the Confederacy, but the Tribe's
title to the remaining portion of the territo-
ry and its right to self-government were
reaffirmed. Treaty of June 14, 1866, 14
Stat. 785,

In 1867, the Creeks established a written
constitutional form of government which
included a separation of powers into execu-
tive, legislative and judicial branches.
Tribal district courts tried all eriminal eases
and minor civil cases involving Creek citi-
zens, and a Tribal Supreme Court tried all
civil cases involving an amount in contro-
versy in excess of one hundred dollars.
Harjo v. Kleppe, 420 F.Supp. 1110, 1120
{D.D.C.1976), aff'd sub nom. Harjo v. An-
drus, 581 F.2d 949 (D.C.Cir.1978).

In 1887, Congress passed the General
Allotment Act of February 8, 1887, ch. 119,
24 Stat. 388 (codified as amended at 25
U.S.C. § 331 et seq. (1983)}, which provided
that lands held in trust for the Indians by
the United States would be divided up and
parcels given to individual Indians in fee
simple. White settlers could obtain surplus
parcels, Allotment was justified as a
means of accomplishing the then current
policy of assimilation. Felix 8. Cohen,
Handbook of Federal Indian Law 128 (1982
ed.). The Creek’s land, as well as that of
the Choctaw, Cherokee,! Chickasaw and
Seminole tribes? was excluded from the
General Allotment Act because of Treaty
provisions, and, more importantly, because
those tribes held their land in fee simple.
Therefore, those tribes had to agree to
allotment. See Woodward v. De Graffen-
ried, 238 U.S, 284, 294, 35 8.Ct. 764, 768, 59
L.Ed. 1310 {1915).

t. All references to the “Cherckee” tribe are to
the Western or Oklahoma Cherokees.

2. These tribes are known collectively as the Five
Civilized Tribes because of their adaptability in
developing institutions comparable in many re-
spects to the European medels. V. Deloria, Ir.
and C. Lytle, American Indians, American Jus-
tice 86-87 (1983).

In 1893, Congress created the Dawes
Commission and empowered it to negotiate
allotment agreements with the Five Civi-
lized Tribes, including the Creeks. Aect of
March 3, 1893, ch. 209, 27 Stat. 612, 645.
However, over the next several years the
Commission was unable to negotiate agree-
ments with any of the Five Tribes. As a
result, in 1897, Congress added several pro-
visions to the Indian Department Appropri-
ations Act designed to coerce the tribes to
negotiate with the Commission. Aect of
June 7, 1897, ch. 8, 30 Stat. 62. The 1897
Act required that, after January 1, 1898, all
laws passed by the councils of the Five
Tribes would be subject to Presidential
veto except resolutions for adjournment or
acts relating to negotiations with the
Dawes Commission. It alzo extended juris-
diction of the federal courts in Indian Terri-
tory to Five Tribes members, but provided
that any agreement between the Dawes
Commission and one of the tribes would
suspend conflicting provisions of the Act as
to the agreeing tribe.

The Creeks (as well as other tribes)
nevertheless resisted. When it became ap-
parent that the Creeks, Choctaws, Chicka-
saws and Cherokees ? would not cooperate,
Congress passed the Curtis Act. Act of
June 28, 1898, ch. 517, 30 Stat. 495. That
Act provided for forced allotment and ter-
mination of tribal land ownership without
tribal consent unless the tribe agreed to
allotment. It also made tribal laws unen-
forceable in the United States Court in
Indian Territory. More importantly for our
purposes, the Act purported to abolish all
tribal courts in Indian Territory, effective
July 1, 1898 for most tribes, but effective
October 1, 1898 for the Chickasaw, Choc-
taw and Creek Tribes.* The Curtis Act
also incorporated tentative agreements
reached earlier with the Creek, Choctaw

3, The Dawes Commission reached an agreement
with the Seminoles,

4. We are advised by the parties that the Chero-
kees had refused to negotiate even a tentative
agreement.
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and Chickasaw Tribes and provided that
those agreements would supersede any in-
consistent provisions of the Curtis Act if
ratified by the tribes by October 1, 1898.
Each tentative agreement preserved tribal
courts and eonferred only limited jurisdie-
tion on the federal courts.

However, the final agreement with the
Creeks (and Cherokees) unlike those of the
Chickasaw and Choctaw Tribes, did not pre-
serve the Tribal Courts. In fact, the Creek
Agreement specifically stated that nothing
in the agreement would be construed as
reviving the Creek Tribal Courts which had
been abolished by former acts of Congress.
It also provided for the termination of the
entire Creek government by March 4, 1906.
Act of March 1, 1901, ch. 676, 31 Stat. 861,
Difficulty in completing tribal rolls and re-
sistance to allotment prevented the demise
of the government and on April 26, 1906,
Congress extended indefinitely the exist-
ence and government of each of the Five
Tribes. Act of April 26, 1906, 34 Stat. 137.
This Court has specifically held that the
Creek government persisted. Harjo v. An-
drus, 581 F.2d 949, 951 (D.C.Cir.1978).

In 1934, Congress passed the Indian Re-
organization Act (IRA), Act of June 18,
1934, 48 Stat. 984 (codified as amended at
25 U.8.C. §§ 461 ef seq. (1983)), which pro-
vided for self-government pursuant to con-
stitutions and permitted the tribes to orga-
nize for economic purposes pursuant to cor-
porate charters. Certain tribes, primarily
those in Oklahoma and including the
Creeks, were excluded from six of the pro-
visions of the IRA including the sections
dealing with self-government and corporate
charters. The legislative history reflects
that one reason for the exclusion was that
the tribes had made progress toward as-
similation and it was thought best not to
encourage return to reservations.® The
need for similar legislation for the Okla-
homa tribes was to be explored further. 78
Cong.Rec. 11126 (1934); See also A Bill to
Promote the General Welfare of the Indi-
ans of the State of Oklahoma and for
Other Purposes: Hearings on S. 2047 Be-

5. Senator Thomas of Oklahoma was also con-
cerned that the IRA would reduce Oklahoma's
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fore the Senate Commitiee on Indian Af
Sfairs, Tdth Cong., 1st Sess. 9.

Two years later, Congress passed the
Okiahoma Indian Welfare Act (OIWA).
Act of June 26, 1936, 49 Stat. 1967 (codified
at 25 US.C. §§ 501 et seq. (1983)). That
Act, like the IRA, provided for constitution-
al governments and corporate charters.
However, the language used in the self-
government provision of the OIWA dif-
fered from that of the IRA.

In 1979, the Tribe, pursuant to the
OIWA, adopted a constitution providing for
three separate branches of government, in-
cluding a judiciary. In 1982, the Tribe
passed an ordinance aliowing Tribal Courts
to enforce criminal and civil jurisdiction
over Tribal members and subsequently
sought funding from the BIA for the Tribal
Courts and a law enforcement program.
The BIA and Interior denied the request
based on the Curtis Act’s purported aboli-
tion of Tribal Courts together with the
failure of the subsequent Creek Agreement
or the Q1WA to revive them. That denial
precipitated this action. On cross-motions
for summary judgment, the District Court
ruled in favor of the Interior and the Tribe
has appealed.

ANALYSIS

Abolition of the Tribal Courts

[11 The Tribe first argues that the Cur-
tis Act did not abolish Tribal Courts. Rath-
er, it contends that the Curtis Act was
designed only to force allotment and that
Congressional intent to abrogate earlier
treaties was not expressed with sufficient
clarity. However, in our view, the Curtis
Act unequivocally abolished the courts.
That Act provided that, as of October 1,
1898 for the Creeks, “all tribal courts in
Indian Territory shall be abolished, and no
officer of said courts shall thereafter have
any authority whatever to do or perform
any act theretofore authorized by any law
in connection with said courts....” Actof
June 28, 1898, 30 Stat. 495, § 28. The
subsequent agreement. with the Creeks spe-

property tax revenue. 78 Cong.Rec, 11126

(1934},
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cifically provided that the agreement would
not be construed as reviving the Tribal
Courts: “Nothing contained in this agree-
ment shall be construed to revive or rees-
tablish the Creek courts which have been
abolished by former Acts of Congress.”
Act of March 1, 1901, 31 Stat. 861, 147. It
also contained a provision that it would
have no effect on treaty provisions except
insofar as it was inconsistent with the trea-
ty provision. Id. at 144,

The Tribe contends that the language
abolishing Tribal Courts is without effect
because it conflicts with an earlier treaty
and a treaty cannot be abrogated by impli-
cation. Cook v. United States, 288 U.S,
102, 53 8.Ct. 305, 77 L.Ed. 641 (1933). That
statement of law is unquestionably correct.
“‘[Tthe intention to abrogate or modify a
treaty is not to be lightly imputed to the
Congress.”” Menominee Tribe v. United
States, 391 U.S. 404, 413, 88 S.Ct. 1705,
1711, 20 L.Ed.2d 697 (1968) (quoting Pi-
geon River Co. v. Cox Co., 291 U.S. 138,
160, 54 S.Ct. 361, 367, 78 L.Ed. 695 (1934)).
However, the abolition of the Tribal Courts
was unambiguous. The language of both
the Curtis Act and the Creek Agreement
clearly expressed the intent to abrogate the
power to have Tribal Courts inherent in the
Tribe’'s power of self-government expressly
reserved by earlier treaties. In addition,
the Courts were not revived by the Act of
April 26, 1906, 34 Stat. 137, which extended
indefinitely the Creek Tribal government.
That Act, by its own terms, extended only
the “present” Tribal government. The
Curtis Act and the Creek Agreement ex-
pressly stripped the Tribe of the power to
have courts and, therefore, that power was
not part of the “present” Tribal govern-
ment, However, that does not end our
inquiry.

6. Interior wants this Court to hold that the
OIWA restored no powers to the Creek govern-
ment—that it simply reaffirmed the existing
powers of the Tribe. This interpretation is be-
lied by other courts’ construction of the OIWA.
In Board of Commissioners v. Seber, 318 US.
705, 63 S.Ct. 920, 87 L.Ed. 1094 (1943), the
Supreme Court noted that the Creek Nation had
been authorized by the OIWA to “resume"” some

of its former powers. fd. at 718, 63 S.Ct. at 927,
In Indian Country, US.A. v. Oklghoma Tax

Effect of the OIWA

[2] The Tribe also argues that even if
its courts were abolished by the Curtis Act
and the subsequent agreement, the OIWA
repeals the earlier legislation and revives
the Tribe’s power to establish courts. The
crux of this issue is the meaning and effect
of § 503 of the OIWA together with the
general repealer clause. Section 503 pro-
vides:

Any recognized tribe or band of Indi-
ans residing in Oklahoma shall have the
right to organize for its common welfare
and to adopt a constitution and by-
laws. ...

25 US.C. § 503. The corresponding sec-
tion of the IRA provides:

Any Indian tribe ... shall have the
right to organize for its common welfare,
and may adopt an appropriate constitu-
tion and bylaws,....

In addition to all other powers vested
in any Indian tribe or tribal council by
existing law, the constitution adopted by
said tribe shall also vest in such tribe or
its tribal council the following rights and
powers: to employ legal counsel, ...; to
prevent the sale, disposition, lease, or
encumbrance of tribal lands, interests in
lands or other tribal assets without the
consent of the tribe; and to negotiate
with the Federal, State, and local Govern-
ments.

25 U.S.C. § 476.

The Interior would have this Court read
into the language of § 503 of the OIWA
the same limitations expressed in the corre-
sponding section of the IRA. In other
words, Interior would like us to read § 503
as limiting the powers of the Oklahoma
tribes to those powers vested by existing
law (plus certain powers enumerated in the
IRA).S The District Court did so, stating

Commission, 829 F.2d 967, 981 (10th Cir.1987),
cert. denied sub nom. Oklahoma Tax Commis-
sion v. Muscogee (Creek) Nation, — U8, —,
108 S.Ct. 2870, 101 1..Ed.2d 2906 (1988), the
Court noted that Congress had enacted the
OIWA to “restore” governmental powers to the
Oklahoma tribes. Together with Harjo, which
held that the executive and legislative powers of
the Creeks had never been lost, these cases sup-
port the conclusion that the OIWA “restored”
the Creek’s judicial powers.
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that it would be anomalous to hold that the
OIWA conveyed greater powers of self-
government to the Oklahoma tribes than
the IRA conveyed to other tribes.?

(3] The IRA and the OIWA address the
same subject, albeit for different tribes,
and were enacted just two years apart. It
is contrary to common sense as well as
sound statutory construction to read the
later, more general language to incorporate
the precise limitations of the earlier stat-
ute. Where the words of a later statute
differ from those of a previous one on the
same or related subject, the Congress must
have intended them to have a different
meaning. Klein v. Republic Steel Corp.,
435 F.2d 762, 76566 (3d Cir.1970). If Con-
gress had intended the tribal government
provision to be identical to that in the IRA,
it eould have included a direct reference to
the IRA in that provision as it did in the
corporate charter provision. Indeed, Con-
gress could have simply repealed the provi-
sions of the IRA which exempted the Okla-
homa tribes. It did neither. Therefore, it
is necessary to examine the CIWA stand-
ing alone to determine if it repealed the
abolition of Creek Tribal Courts.

[4-6] The OIWA clearly does not ex-
pressly repeal the abolition of the Tribal
Courts, It contains no reference to the
Curtis Act or the related legislation. It
does, however, unlike the IRA, contain a
general repealer clause. Act of June 26,
1936, 49 Stat. 1967, § ¢ (codified at 25
U.S.C. § 509 (1983)). Therefore, any repeal
would be by implication. Generally, repeal
by implication is not favored. See eg.,
United States v. Borden Co., 308 U.S. 188,
198, 60 5.Ct. 182, 188, 84 L.Ed. 181 (1939).
Under that general rule, statutes are re-
pealed by a general repealer clause only if
they conflict. Kremer v. Chemical Con-
struction Co., 456 U.S. 461, 469, 102 S.Ct.
1883, 1891, 72 L.Ed.2d 262 (1982). How-
ever, the standard principles of statutory
construction do not have their usual force
in cases involving Indian law. Montana v.

7. The District Court also notes that the “corpo-
rate charter” provision of the OIWA refers di-
rectly to the IRA and uses this 10 support its
determination that the tribal government provi-
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Blackfeet Tribe, 471 U.S. 7569, 766, 105
S.Ct. 2399, 2403, 85 L.Ed.2d 753 (1985). In
that case, Congress passed a statute deal-
ing with mining leases on Indian land. The
Act contained no reference to taxation of
royalties by the states and contained only a
general repealer clause. An earlier statute
had permitted taxation of the royalties by
the states. Montana made the same argu-
ment Interior makes here—since the two
statutes did not directly conflict, the provi-
sion allowing taxation had not been re-
pealed and was therefore applicable to leas-
es executed under the subsequent Act.
The Court focused on two rules of statu-
tory construction applicable in Indian law
cases. First, it discussed the rule provid-
ing that states may tax Indians only where
Congress has clearly manifested its con-
sent to such taxation. The Court held that
the statute did not meet this requirement.
More importantly, the Court in Blackfeet
went on to hold that the State’s interpreta-
tion would not satisfy the rule requiring
statutes to be construed liberally in favor
of the Indians. The Court did not rest its
holding on the repeal of the 1924 Act.
Rather, it held that the taxation provision
of the 1924 Act could not be implicitly
incorporated into the 1938 Act and was
therefore inapplicable to leases executed
under the 1938 Act (although it remained in
effect for leases executed under the 1924
Act).

Nevertheless, the Court’s reasoning is
instructive as to the application of the vary-
ing and conflicting rules of statutory con-
struction. “[I]n [Interior's] view, sound
principles of statutory construction lead to
the conclusion that [the Curtis Act was not
repealed by the OIWA]. [Interior] fails to
appreciate, however, that the standard
principles of statutory construction do not
have their usual force in cases involving
Indian law.... ‘[TThe canons of construc-
tion applicable in Indian law are rooted in
the unique trust relationship between the
United States and the Indians.” ... [S]ta-
tutes are to be construed liberally in favor

sion is also identical to the IRA provision. Mus-
cogee (Creek) Nation v. Hodel, 670 F.Supp. 434,
443 (D.D.C.1987).
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of the Indians, with ambiguous provisions
interpreted to their benefit.” Id. at 766,
105 S.Ct. at 2403, (citations omitted). If
there is any ambiguity as to the inconsist-
ency and/or the repeal of the Curtis Act,
the OIWA must be construed in favor of
the Indians, i.e., as repealing the Curtis Act
and permitting the establishment of Tribal
Courts. The result, then, is that if the
OIWA can reasonably be construed as the
Tribe would have it construed, it must be
construed that way.?

The OIWA confers the power to adopt a
constitution. Black’s Law Dictionary de-
fines constitution as:

The organic and fundamental law of a
nation or state, which may be written or
unwritten, establishing the character and
conception of its government, laying ba-
sic principles to which its internal life is
to be conformed, organizing the govern-
ment, and regulating, distributing and
limiting the functions of its different de-
partments, and prescribing the extent
and manner of sovereign powers.

Black’s Law Dictionary 282 (5th ed. 1979).
The Regulations designed to implement
both the TRA and the OIWA define consti-
tution as follows:
“Constitution” or “Constitution and By-
laws” means the written organizational
framework of any tribe reorganized pur-
suant to a Federal statute for the exer-
cise of governmental powers.”

25 C.F.R. § 81.1(g) (emphasis added).

[7] Both definitions certainly encom-
pass the power to create courts with gener-
al civil and criminal jurisdiction. The Unit-
ed States Constitution contains such pow-
ers and has undoubtedly been used as a
model for tribal constitutions. Constitu-
tions are vehicles of self-government. In-
herent in self-government is the power to
make laws and to create mechanisms to
enforce them. See United States v. Wheel-
er, 435 U.S, 318, 320, 98 8.Ct. 1079, 1084,
55 L.Ed.2d 303 (1978). It is therefore rea-
sonable to conclude that the OIWA con-
ferred all powers associated with self-

8. [t is for this reason that, while we have given
careful consideration to Interior’s interpretation

government, limited of course by statutes
of general applicability.

In addition, if a later act covers the
whole subject of an earlier one and is clear-
ly intended as a substitute, it will operate
to repeal the earlier act. Kremer, 456 1.5.
at 469, 102 S.Ct. at 1891. The OIWA was
passed to “reorganize” the Oklahoma
tribes. It did away with allotment and
included a provision for establishing a trib-
al government. It appears to cover the
“whole subject” of the earlier legislation.
It would be absurd to hold that isolated
portions of the Curtis Act and the Creek
Agreement survive even though the statu-
tory eontext in which they appeared—allot-
ment and assimilation—has been stripped
away by the OIWA.

The legislative history is seant. At the
hearings, nothing was said about the tribal
government section of the OIWA. There
were some general statements describing
the Act as the *clarification and equaliza-
tion of the legal status” of the Oklahoma
tribes. See A Bill to Promote the General
Welfare of the Indians of the State of
Oklahoma and for Other Purposes: Hear-
ings on S. 2047 Before the Senate Com-
mittee on Indian Affairs, T4th Cong., 1st
Sess. 8. That indicates an intent that all of
the Oklahoma tribes were to have the same
legal status. An interpretation of the
OIWA that permitted some Oklahoma
tribes to have courts but not others would
not comport with that intent.

Senator Elmer Thomas, Chairman of the
Senate Committee on Indian Affairs, Chair-
man of the Subcommittee on the QIWA
and the same Senator Thomas who had
promoted exempting the Oklahoma tribes
from the IRA, made the following state-
ment at the beginning of the hearings on
the OIWA:

Having so many tribes, the policy in
the past has been to legislate for each
tribe individually. As a result, we have
numerous laws on the statute books that
apply only to Oklahoma Indians, and no
one law will apply to more than one tribe

of the OIWA, we do not defer to it
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as a rule. I do not believe that to be the
best policy personally, [sic] I believe that
a broad policy should be adopted, and
then where necessary, provide special
legislation to take care of any particular
item that may arise.

A Bill to Promote the General Welfare of
the Indians of the State of Oklahoma and
Sfor Other Purposes: Hearings on S. 2047
Before the Senate Committee on Indian
Affairs, T4th Cong., 1st Sess. 10. That
statement certainly indicates an intent that
the piecemeal legislation, ie., those stat-
utes applicable to only one or a few tribes,
be done away with and a uniform law
passed. Reading the OIWA as Interior
would have it read would result in a perpet-
uation of the piecemeal legislation rather
than its elimination. The very existence of
the Curtis Act conflicts with the purpose of
eliminating piecemeal legislation.

The Interior points to some statements in
the legislative history which purportedly
indicate that the OIWA was intended to
confer the same powers on the Oklahoma
tribes conferred on other tribes by the
IRA. In other words, Interior contends
that the QIWA was intended to be “identi-
cal” to the IRA and therefore limit the
tribes’ powers to those vested by existing
law. Indeed, the legislative history states
that the OIWA would “permit the Indians
of Oklahoma to exercise substantially the
same rights and privileges as those granted
to Indians outside of Oklahoma by the
[IRA]” H.R.Rep. No. 2408, 74th Cong., 2d
Sess. 3 (1936). However, that statement is
ambiguous at best. It could easily be read
as expressing the intent that the Oklahoma
Indians have the same powers as all other
tribes, regardless of the source of those
powers. If the intent of the OIWA was to
give the Oklahoma tribes the same powers
of self-government erercised by the IRA
tribes, then the OIWA necessarily repealed
the Curtis Act. ‘[T]ribal courts are impor-
tant mechanisms for protecting significant

9. “Indian Country” is defined in 18 USC.
§ 1151.

10. There is one narrow exception to this general
rule. Where an Indian defendant has been
charged with one of the crimes enumerated in
the Major Crimes Act, 18 U.S.C. § 1153, he is

851 FEDERAL REPORTER, 2d SERIES

tribal interests. Federal pre-emption of a
tribe’s jurisdiction to punish its own mem-
bers for infractions of tribal law would
detract substantially from tribal self-
government....” Wheeler, 435 US. at
332, 98 8.Ct. at 1090. (footnote omitted).

Although not critical to our decision, the
Court is eognizant that, under current law,
the State of Oklahoma has no jurisdiction
over Indians within the bounds of the
Creek “Indian Country.”® State »
Brooks, No. 5-85-117 (Okla.Crim.App.,
Nov. 7, 1986); see also Indian Couniry,
US.A. v. Oklahoma Tax Commission, 829
F.2d 967 (10th Cir.1987), cert. denied subd
nom. Oklahoma Tax Commission v. Mus-
cogee (Creek) Nation, — U.S. —, 108
S.Ct. 2870, 101 L.Ed.2d 2906 (1988). Nor
do the federal courts have jurisdiction over
minor Indian on Indian ¢rime within Indian
Country.” “When there is a crime by an
Indian against another Indian within Indian
country only those offenses enumerated in
the Major Crimes Act [18 U.S.C. § 1153]
may be tried in federal courts.” United
States ». Welch, 822 F.2d 460, 464 (4th
Cir.1987) (citing United States v. Antelope,
430 U.8. 641, 97 8.Ct. 1395, 51 L.Ed.2d 701
(1977). To construe the OIWA as the Inte-
rior wants us to could result (until some
change in the law) in a jurisdictional “no
man's land.”

The District Court aptly noted that this
issue is not free from doubt. The legisla-
tive history is not clear and the language of
§ 503 can easily be construed as permitting
the establishment of Tribal Courts. For
this very reason, this Court must construe
the OIWA to benefit the Tribe. Blackfeet,
471 U.8. at 766, 105 S.Ct. at 2403. Accord-
ingly, we hold that the Curtis Act was
repealed by the OIWA and that therefore
the Muscogee (Creek) Nation has the pow-
er to establish Tribal Courts with civil and
criminal jurisdiction, subject, of course, to

entitled to an instruction on lesser included
offenses. If convicted of a lesser included of-
fense, the conviction is a valid one. Keeble v.
Untited States, 412 U.S. 205, 93 S.Ct. 1993, 36
L.Ed.2d 844 (1973); United States v. John, 587
F.2d 683 (5th Cir.1979).
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Lawton FRAZIER, et al.,, Appellants,
v,

CONSOLIDATED RAIL
CORPORATION, et al,

No. 87-T198.

United States Court of Appeals,
Distriet of Columbia Circuit.

Argued Aprii 28, 1988.
Decided July 15, 1988.

Employees who failed to complete Con-
rail's engineer training program brought
suit against Conrail, alleging discrimination
on the basis of race and sex. The United
States District Court for the District of
Columbia, Thomas A. Flannery, J., entered
final judgment in favor of Conrail, and
plaintiffs appealed. The Court of Appeals,
Palmieri, Senior District Judge, sitting by
designation, held that: (1) plaintiff’s prof-
fered statistics were not sufficiently
presented to make out prima facie case of
adverse impact; and (2) proffered statistics
failed to establish prima facie case of dis-
parate treatment; and (3) district court
properly refused to certify plaintiffs as rep-
resentatives of a class,

Affirmed.

1. Civil Rights &=~44(4, 5)
Federal Courts =901

Plaintiffs’ proffered statistics were not
sufficiently presented to make out a prima
facie case of adverse impact against blacks
and women with respect to Conrail’s train-
ing program for selection of locomotive
11. Because this Court has determined that the

provision of the Curtis Act which abolished trib-
al courts has been repealed by the OIWA, it is

engineers; samples of 11 women and 70
blacks were too small to support a finding
that figures were statistically significant;
nor was district court's refusal to accept
proffered Z statistic reversible error.

2. Civil Rights &=44(4)

Plaintiffs failed to make out a prima
facie case of disparate treatment of blacks
with respect to Conrail's selection and
training of locomotive engineers; statistics
presented as to number of black engineers
and firemen employed during years 1977 to
1984 did not contain evidence regarding
makeup of available work force or appli-
cants; moreover, the evidence did not re-
flect particular circumstances of each set
of firemen in each district and did not
reflect number of firemen actually promot-
ed to engineer.

3. Civil Rights &=44(4)

Finding of district court in employment
diserimination suit challenging Conrail's se-
lection and training program for locomotive
engineers that entire program was valid as
intimately related to the necessities of the
work task performed by engineers was
supported in the record despite lack of a
formal validity analysis of the entire pro-
gram,

4. Federal Civil Procedure &184.10

District court properly refused to certi-
fy employment discrimination plaintiffs as
representatives of a class, based on small
number of prospective class and subclass
members which distriet court found to
number 28, but also on more important
consideration that plaintiffs failed to carry
burden of demonstrating that joinder was
impracticable. Fed.Rules Civ.Proc.Rule 23,
28 U.S.CA.

Appeal from the United States District
Court for the District of Columbia (Civil
Action Nos, 83-0514; 85-0845).

Squire Padgett, with whom Grover Han-
kins, General Counsel for the National

unnecessary for us to reach the Tribe's argu-
ment that the Curtis Act was a Bill of Attainder.
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United States Court of Appeals,

District of Columbia Circuit.
SORENSON COMMUNICATIONS INC. and Cap-
tionCall, LLC, Petitioners
V.

FEDERAL COMMUNICATIONS COMMISSION
and United States of America, Respondents.

Nos. 13-1122, 13-1246.
Argued May 13, 2014.
Decided June 20, 2014.

Background: Federa Communications Commis-
sion (FCC) issued interim and final orders govern-
ing reimbursement for telecommunications relay
services (TRS). Internet Protocol (IP) Captioned
Telephone Service (CTS) provider petitioned for
judicial review.

Holdings: The Court of Appeals, Brown, Circuit
Judge, held that:

(1) FCC did not have good cause on basis of fiscal
calamity for bypassing notice and comment in im-
plementing interim rule;

(2) de novo review applies to the evaluation of an
agency's invocation of good cause to bypass the no-
tice-and-comment requirement;

(3) promulgation of final rule requiring new sub-
scribers of IP CTS to pay at least $75 for their tele-
phone that was IP CTS-capable, unless phone was
provided by state-run program, was arbitrary and
capricious,

(4) promulgation of final rule requiring that IP CTS
telephones have default setting of captions off, so
that all IP CTS users had to affirmatively turn on
captioning, was arbitrary and capricious; and

(5) entire final order that included unchallenged la-
beling requirement and marketing restrictions did
not have to be vacated.

Petition granted.

West Headnotes
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[1] Telecommunications 372 €=-756

372 Telecommunications
372111 Telephones
372I11(B) Commissions and Agencies
372k756 k. Rules and regulations in gen-
eral. Most Cited Cases
Federal Communications Commission (FCC)
did not have good cause on basis of fiscal calamity
for bypassing notice and comment in implementing
interim rule requiring new subscribers of Internet
Protocol (IP) Captioned Telephone Service (CTS)
to pay at least $75 for their telephone that was IP
CTS-capable, unless phone was provided by state-
run program, where record did not reveal when
telecommunications relay services (TRS) fund that
compensated TRS providers for their services was
expected to run out of money, whether fund would
have run out of money before notice-and-comment
period could elapse, or whether there were reason-
able alternatives available to Commission. 5
U.S.C.A. § 553(b)(3)(B).

[2] Telecommunications 372 €904

372 Telecommunications
372111 Telephones
372111(F) Telephone Service
372k899 Judicial Review or Intervention
372k904 k. Decisions reviewable.

Most Cited Cases

Challenge to interim order requiring new sub-
scribers of Internet Protocol (IP) Captioned Tele-
phone Service (CTS) to pay at least $75 for their
telephone that was IP CTS-capable, unless phone
was provided by state-run program, was not moot
even after final order superseded interim order,
since failure of petitioning IP CTS provider to com-
ply with terms of interim order resulted in it being
denied compensation for its provision of IP CTS
services, provider compensation was legally cog-
nizable interest in the outcome, and vacatur would
provide an effective remedy.

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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[3] Administrative Law and Procedure 15A €~
797

15A Administrative Law and Procedure

15AV Judicial Review of Administrative De-
cisions

15AV (E) Particular Questions, Review of
15AKk797 k. Legislative questions; rule-

making. Most Cited Cases

De novo review applies to the evaluation of an
agency's invocation of good cause to bypass the no-
tice-and-comment requirement of the Administrat-
ive Procedure Act (APA). 5 US.CA. 8§
553(b)(3)(B).

[4] Administrative Law and Procedure 15A €=
430

15A Administrative Law and Procedure
15AI1V Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents
15A1V(C) Rules, Regulations, and Other
Policymaking
15Ak428 Administrative Construction of
Statutes
15AKk430 k. Power of agency in gener-
al. Most Cited Cases
An agency does not have any interpretive au-
thority over the Administrative Procedure Act
(APA).5U.S.C.A. §501 et seq.

[5] Administrative Law and Procedure 15A €=
394

15A Administrative Law and Procedure
15AI1V Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents
15A1V(C) Rules, Regulations, and Other
Policymaking
15A k392 Proceedings for Adoption
15Ak394 k. Notice and comment, ne-
cessity. Most Cited Cases
The inquiry to good-cause to bypass the notice-
and-comment requirement of the Administrative
Procedure Act (APA) is meticulous and demanding.
5U.S.C.A. § 553(b)(3)(B).

Page 2

[6] Administrative Law and Procedure 15A €~
763

15A Administrative Law and Procedure
15AV Judicial Review of Administrative De-
cisions
15AV (D) Scope of Review in General
15AK763 k. Arbitrary, unreasonable or ca-
pricious action; illegality. Most Cited Cases
Under the arbitrary-and-capricious standard of
the Administrative Procedure Act (APA), an
agency must examine the relevant data and articu-
late a satisfactory explanation for its action includ-
ing a rational connection between the facts found
and the choice made. 5 U.S.C.A. § 706(2)(A).

[7] Administrative Law and Procedure 15A €=
390.1

15A Administrative Law and Procedure
15AI1V Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents
15A1V(C) Rules, Regulations, and Other
Policymaking
15Ak390 Validity
15Ak390.1 k. In general. Most Cited
Cases
Normally, an agency rule would be arbitrary or
capricious if the agency has relied on factors which
Congress has not intended it to consider, entirely
failed to consider an important aspect of the prob-
lem, offered an explanation for its decision that
runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a
difference in view or the product of agency expert-
ise. 5 U.S.C.A. 8 706(2)(A).

[8] Telecommunications 372 €756

372 Telecommunications
372111 Telephones
372111(B) Commissions and Agencies
372k756 k. Rules and regulations in gen-
eral. Most Cited Cases
Promulgation of final rule requiring new sub-
scribers of Internet Protocol (IP) Captioned Tele-
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phone Service (CTS) to pay at least $75 for their
telephone that was IP CTS-capable, unless phone
was provided by state-run program, was arbitrary
and capricious; Federal Communications Commis-
sion (FCC) claimed that rule would deter fraudulent
acquisition and use of IP CTS equipment, but there
was no evidence that |IP CTS technology was being
fraudulently used, there was no proof of causal re-
lationship between establishment of price floor and
deterrence of fraudulent IP CTS use, and there was
no basis for target price of $75. 5 U.SC.A. §
706(2)(A).

[9] Administrative Law and Procedure 15A €=
413

15A Administrative Law and Procedure
15AI1V Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents
15AI1V(C) Rules, Regulations, and Other
Policymaking
15Ak412 Construction
15Ak413 k. Administrative construc-
tion. Most Cited Cases
An agency's predictive judgments about the
likely economic effects of arule are entitled to de-
ference, but deference to such judgments must be
based on some logic and evidence, not sheer specu-
lation; an agency may hoist the standard of com-
mon sense, but the wisdom of agency action is
rarely so self-evident that no other explanation is
required.

[10] Telecommunications 372 €756

372 Telecommunications
372111 Telephones
372I11(B) Commissions and Agencies
372k756 k. Rules and regulations in gen-
eral. Most Cited Cases
Promulgation of final rule requiring that Inter-
net Protocol (IP) Captioned Telephone Service
(CTS) telephones have default setting of captions
off, so that all IP CTS users had to affirmatively
turn on captioning, was arbitrary and capricious,
since rule was not supported by evidence and there

Page 3

was contrary evidence questioning its efficacy and
necessity but Commission left those serious con-
cerns unaddressed. 5 U.S.C.A. 8 706(2)(A).

[11] Telecommunications 372 €898

372 Telecommunications
372111 Telephones
372I11(F) Telephone Service
372k893 Administrative Procedure
372k898 k. Findings and orders. Most

Cited Cases

Entire final order that included unchallenged
labeling requirement and marketing restrictions did
not have to be vacated after striking rule requiring
new subscribers of Internet Protocol (IP) Captioned
Telephone Service (CTS) to pay at least $75 for
their telephone that was IP CTS-capable and rule
requiring that IP CTS telephones have default set-
ting of captions off so that all IP CTS users had to
affirmatively turn on captioning, since unchal-
lenged portions could function sensibly without
stricken provisions.

*704 On Petitions for Review of Orders of the Fed-
eral Communications Commission.Christopher J.
Wright argued the cause for petitioners. With him
on the brief were John T. Nakahata and Timothy J.
Simeone.

Mark D. Schneider was on the brief for amici curi-
ae Hearing Loss Association of America, et al. in
support of petitioners.

C. Grey Pash Jr., Counsel, Federal Communications
Commission, argued the cause for respondents.
With him on the brief were Jonathan B. Sallet, Act-
ing General Counsel, and Jacob M. Lewis, Asso-
ciate Genera Counsel. Robert B. Nicholson, Attor-
ney, U.S. Department of Justice, Finnuala K. Tessi-
er, Trial Attorney, and Richard K. Welch, Deputy
Associate General Counsel, Federal Communica-
tions Commission, entered appearances.

Before: BROWN, GRIFFITH and MILLETT, Cir-
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cuit Judges.

Opinion for the Court filed by Circuit Judge
BROWN.

BROWN, Circuit Judge.

The word “captioning” typically conjures up an
image of atelevision set with black bars scrolling at
the bottom, transcribing a speaker's words with
varying degrees of accuracy. For hearing-impaired
individuals, however, it may also evoke the image
of something else: telephones that have words
scrolling on a screen during a call.

Sorenson Communications is a purveyor of
these devices; its technology uses the Internet to
transmit and receive both the call itself and the de-
rived captions. Departing from common industry
practice, the company gives its phones out for free,
with the captioning feature turned on. The Federal
Communications Commission, concerned about a
dramatic spike in costs correlated with these tactics,
hurriedly promulgated rules clamping down on both
practices. After bypassing the notice and comment
process for the interim rules, the FCC considered
input from various stakeholders before finalizing an
amended version of the rules. Sorenson now chal-
lenges the two rules, claiming they violate the
Americans with Disabilities Act of 1990 and the
Administrative Procedure Act. The company also
asserts the Commission had no legal basis for skip-
ping core rulemaking steps in its hurry to set forth
the rules. We agree with most of Sorenson's argu-
ments and therefore grant its petitions for review.

I

Title IV of the Americans with Disabilities Act
of 1990 requires the Federal Communications Com-
mission (“FCC” or “the Commission”) to arrange
for telecommunications relay services (TRS) that
are “functionally equivalent to the ability of a hear-
ing individual who does not have a speech disabil-
ity.” 47 U.S.C. 88 225(8)(3), 225(b)(1). To carry
out this directive, the FCC created a TRS Fund, col-

Page 4

lecting contributions from common carriers and
other communications companies. See 47 C.F.R. §
64.604(c)(5)(iii)(A). The Commission uses this
Fund to compensate TRS providers for their ser-
vices; rates range from $1.2855 per minute to
$6.2390 per minute, depending on the kind of ser-
vice provided.

One type of TRS service is the Internet Pro-
tocol Captioned Telephone Service (IP CTS),
which uses the Internet to transmit phone conversa-
tions and captioned messages between hearing-
impaired users, third-party callers, and relay operat-
ors. *705 See generally FED. COMMCNS
COMM'N, Internet Protocol (IP) Captioned Tele-
phone Service, available at https:// www. fcc. gov/
guides/ internet- protocol- ip- captioned- telephone-
service. IP CTS providers are compensated at a rate
of $1.7877 per minute, and prior to the rulemakings
at issue, they served a population of about 150,000
users.

Sorenson Communications is an IP CTS pro-
vider. Unlike its competitors, who generally require
their users to purchase a phone, Sorenson
provided its phones to customers at no charge. This
led to the belief that Sorenson's unusual method of
expanding its market presence resulted in a strain
on the TRS fund, with actual disbursements to pro-
viders far exceeding projected amounts.

FN1. Certain income-eligible users can re-
ceive low-cost or no-cost equipment
through state-run programs. These phones
are not at issue in this case.

On January 25, 2013, the FCC released an In-
terim Order, without notice and comment, promul-
gating several interim rules. Misuse of Internet Pro-
tocol (IP) Captioned Telephone Service (“Interim
Order”), 28 FCC Rcd. 703 (2013). It cited the po-
tential for Fund depletion caused by IP CTS misuse
as “good cause” for bypassing the notice-
and-comment requirements of the Administrative
Procedure Act (APA). Id. at 703 T 1. Of the rules
promulgated in the Interim Order, two are pertinent

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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to this appeal. First, the Commission required all
new users to register and self-certify their hearing
loss, but only if the provider sold the IP CTS equip-
ment for $75 or more. If the phone was distributed
for free or for less than $75, the FCC required users
to submit third-party professional certification of
their hearing impairment. 1d. at 718-19 9 24, 25.
Second, al IP CTS capable phones were to be dis-
tributed with the captions turned off; users were to
activate the captioning feature for each call as
needed. Id. at 722 { 33. Commissioner Pai dissen-
ted in part, questioning whether self-certification
would actually deter fraud and misuse. Sorenson
petitioned for review of the Interim Order on April
8, 2013.

The FCC issued a Final Order on August 26,
2013, which made permanent—after notice and
comment—most of the rules promulgated in the In-
terim Order. Misuse of Internet Protocol (IP) Cap-
tioned Telephone Service (“Final Order”), 28 FCC
Rcd. 13420 (2013). It tweaked the price-floor rule,
eliminating the option to be certified by a third-
party professional; instead, al phones were to cost
$75 or more to be eligible for TRS reimbursement,
unless the phone was distributed through a state-run
program (“the $75 Rule”). As for the default cap-
tions rule, the Commission added an exception: all
IP CTS-capable phones were to be distributed with
captions turned off by default, unless the user ap-
plied for an exemption based on a certification by
an independent professional that the user was either
too physically or mentally disabled to turn captions
on manually (“the Default—Off Rule”). Sorenson
petitioned this court for review of the Final Order
on September 6, 2013.

I

[1][2] We begin by examining whether the
Commission had good cause for bypassing notice
and comment in promulgating the Interim Order.
An agency can *706 bypass the notice-
and-comment requirement of the APA when it “for
good cause finds ... that notice and public proced-
ure thereon are impracticable, unnecessary, or con-
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trary to the public interest.” 5 U.S.C. §
553(b)(3)(B).

FN2. Although the Final Order has super-
seded the Interim Order, Sorenson's chal-
lenge to the latter is not moot. The com-
pany's failure to comply with the terms of
the Interim Order resulted in it being
denied compensation for its provision of 1P
CTS services. See Oral Arg. Tr. at
12:17-25. Sorenson's provider compensa-
tion is a “legally cognizable interest in the
outcome,” see Larsen v. U.S. Navy, 525
F.3d 1, 34 (D.C.Cir.2008), and vacatur
would provide an “effective remedy,” see
Conservation Force, Inc. v. Jewell, 733
F.3d 1200, 1204 (D.C.Cir.2013).

[3] But first, the standard of review. We have
never expressly articulated the scope of our review
in evaluating an agency's invocation of good cause.
The Commission claims it is entitled to some meas-
ure of deference. We are not persuaded.

[4][5] To accord deference would be to run
afoul of congressional intent. From the outset, we
note an agency has no interpretive authority over
the APA, see Envirocare of Utah, Inc. v. NRC, 194
F.3d 72, 79 n. 7 (D.C.Cir.1999); we cannot find that
an exception applies simply because the agency
says we should. Moreover, the good-cause inquiry
is “meticulous and demanding.” N.J. Dep't of Envt'l
Protection v. EPA, 626 F.2d 1038, 1046
(D.C.Cir.1980). Our caselaw indicates we are to
“narrowly construg[ ]” and “reluctantly counten-
ance] 17 the exception. See Mack Trucks, Inc. v.
EPA, 682 F.3d 87, 93 (D.C.Cir.2012) (citations
omitted). Deference to an agency's invocation of
good cause—particularly when its reasoning is po-
tentially capacious, as is the case here—would con-
flict with this court's deliberate and careful treat-
ment of the exception in the past. Therefore, our re-
view of theFﬁ%:ncy's legal conclusion of good cause
is de novo.

FN3. Of course, we defer to an agency's

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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factual findings and expert judgments
therefrom, unless such findings and judg-
ments are arbitrary and capricious.

The Commission suggests notice and comment
were impracticable. Impracticability is an
“inevitably fact-or-context dependent” inquiry. See
Mid-Tex Elec. Coop. v. FERC, 822 F.2d 1123,
1132 (D.C.Cir.1987). In the past, we have approved
an agency's decision to bypass notice and comment
where delay would imminently threaten life or
physical property. See, e.g., Jifry v. FAA, 370 F.3d
1174, 1179 (D.C.Cir.2004) (upholding assertion of
good cause when rule was “necessary to prevent a
possible imminent hazard to aircraft, persons, and
property within the United States”); Council of the
S Mountains, Inc. v. Donovan, 653 F.2d 573, 581
(D.C.Cir.1981) (noting the case was one of
“life-saving importance” involving miners in a
mine explosion); see also Jifry, 370 F.3d at 1179
(observing the good-cause exception should be in-
voked only in “ emergency situations ... or where
delay could result in serious harm” (emphasis ad-
ded)). Thisis no such case.

The Commission cited—and continues to
cite—the threat of impending fiscal peril as cause
for waiving notice and comment. Curiously,
however, there were no factual findings supporting
the reality of the threat. Instead, the agency specu-
latively stated “absent Commission action, there
could be insufficient funds available ... to meet the
needs of the Fund.” Interim Order, 28 FCC Rcd. at
707 (emphasis added). Commissioner Pai, dissent-
ing in part from the Commission's decision, helped
fill in some of the blanks: $128 million had been al-
located and collected for the 2012—-2013 fiscal year,
but the Fund had already paid out $70 million with-
in the first six months. See id. at 750-51. This, he
explained, would have created an unsustainable
payout rate, leaving the Fund with obligations
somewhere in between $108 and $159 million for
the remainder of the year. Seeid. at 751.

*707 Cause for concern? Perhaps. But hardly a
crisis. Though we do not exclude the possibility
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that a fiscal calamity could conceivably justify by-
passing the notice-and-comment requirement, this
case does not provide evidence of such an exi-
gency. The Commission's record is simply too scant
to establish a fiscal emergency. It does not reveal
when the Fund was expected to run out of money,
whether the Fund would have run out of money be-
fore a notice-and-comment period could elapse, or
whether there were reasonable alternatives avail-
able to the Commission, such as temporarily raising
Fund contribution amounts or borrowing in anticip-
ation of future collections. Though no particular
catechism is necessary to establish good cause,
something more than an unsupported assertion is
required. Lacking record support proving the emer-
gency, we hold the Commission erred in promulgat-
l:n'% A:che Interim Order without notice and comment.

FN4. The agency also claims a notice-
and-comment period would have been con-
trary to the public interest. See Respond-
ents Br. at 24; see also Mack Trucks, 682
F.3d at 94-95. To the extent that the Com-
mission argues a delay in action would
have resulted in harm to the public fisc, we
remain unconvinced for the same reasons
that we find notice and comment practic-
able.

Il

[6][7] Sorenson asserts the $75 Rule and the
Default—Off Rule violate the ADA and the APA.
We need not go beyond the APA challenge. Under
the arbitrary-and-capricious standard, an agency
“must examine the relevant data and articulate a
satisfactory explanation for its action including a
rational connection between the facts found and the
choice made.” Motor Vehicles Mfrs. Assn v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103
S.Ct. 2856, 77 L.Ed.2d 443 (1983) (internal quota-
tion marks omitted). “Normally, an agency rule
would be arbitrary or capricious if the agency has
relied on factors which Congress has not intended it
to consider, entirely failed to consider an important

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before
the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of
agency expertise.” 1d.

A

[8] The Final Order requires new subscribers to
pay at least $75 for their IP CTS-capable phone,
unless the phone is provided by a state-run pro-
gram. This rule is mystifying. The Commission
claims the $75 Rule will deter fraudulent acquisi-
tion and use of IP CTS equipment. Y et the agency
offers no evidence suggesting there is fraud to de-
ter. Nor is there anything in the record demonstrat-
ing how a price point of $75 would deter fraud even
if it existed.

It is difficult to pinpoint the exact genesis of
the $75 Rule. It appears the idea of a price floor
was first suggested by one of Sorenson's competit-
ors—Hamilton Relay—in an ex parte communica-
tion to the Commission. See Letter from David A.
O'Connor, Counsel for Hamilton Relay, Inc., to
Marlene H. Dortch, Esg., Secretary of the Federal
Communications Commission, at 1 (Jan. 10, 2013)
(“For example, the Commission could adopt a bi-
furcated eligibility standard, such that any con-
sumer who accepts a free or de minimis cost IP
CTS telephone must provide a certification ...
whereas any consumer who legitimately purchases
an IP CTS telephone for less [sic] than de minimis
cost would self-certify, because the user has already
demonstrated through his or her purchase that * 708
the IP CTS telephone is needed.”). Despite the
fact that the ex parte letter offered no evidence
showing the necessity or efficacy of a price floor,
the Commission heavily relied on it in promulgat-
ing the interim version of the $75 Rule. Indeed, of
the seventeen citations concerning the rule in the
Interim Order, at least four refer either to Hamilton
Relay's recommendation or an internal analysis
thereof. And the Interim Order, in turn, provided
the Commission with much of its justification for
enacting the final $75 Rule; the Commission cited
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it repeatedly in issuing the Final Order. The only
additional observations produced during the inter-
vening notice-and-comment period came in the
form of conjecture, particularly by Sorenson's com-
petitors. See, e.g., JA. at 287-88 (commenting, on
behalf of Sprint, that Sorenson's distribution of free
IP CTS-capable phones “placed the provision of IP
CTS service on a dlippery slope that could lead to
the same types of questionable and outright fraudu-
lent activities that have plagued the VRS segment
of the market for years’); see also Comments of
Purple Communications at 6 (Feb. 26, 2013)
(speculating that an ineligible user who does not
need IP CTS equipment might use it because “the
equipment functions like a regular phone” and
could be placed “in settings where other non-
eligible users may access and use it"). Based on our
review of the record, it appears the Commission's
rule relies on one unsubstantiated conclusion
heaped on top of another.

FN5. We assume Hamilton Relay meant to
recommend self-certification for con-
sumers who purchase IP CTS phones for
mor e than de minimis cost.

As Commissioner Pai explained in his dissent
to the Interim Order, it is difficult to see how the
$75 Rule will help “curtail waste, fraud, and ab-
use.” See Interim Order, 28 FCC Rcd. at 751.
“[V]irtually anyone who wants IP CTS can get it,
even if they do not need it.... If a consumer pays at
least $75 for IP CTS equipment, he or she does not
have to obtain any certification ... to be eligible for
free IP CTS service.” Id. at 751-52. Though we un-
derstand the Commission's reasons for abandoning
the third-party certification process that formed part
of the interim version of the $75 Rule, we are still
left with no evidence about the necessity of the
price floor.

Put simply, our review of the record leaves us
with more questions than answers. First, where is
the evidence that |P CTS technology is being fraud-
ulently used? Second, where is the proof of the
causal relationship between the establishment of a

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&FindType=Y&SerialNum=1983129661

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=2029744956

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0004493&FindType=Y&SerialNum=2029744956

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0004493&FindType=Y&SerialNum=2029744956



755 F.3d 702, 60 Communications Reg. (P&F) 1185
(Citeas: 755 F.3d 702)

price floor and the deterrence of fraudulent IP CTS
use? Third, how did the Commission arrive at the
target price of $75?

[9] The Commission responds that it may rely
on its predictive judgment to ignore these ques-
tions. Though “an agency's predictive judgments
about the likely economic effects of arule” are en-
titled to deference, see Nat'l Tel. Coop. Assn v.
FCC, 563 F.3d 536, 541 (D.C.Cir.2009),
“deference to such ... judgment[s] must be based on
some logic and evidence, not sheer speculation,”
Verizon v. FCC, 740 F.3d 623, 663 (D.C.Cir.2014)
(Silberman, J., concurring in part and dissenting in
part). The Commission may hoist the standard of
common sense, of course, but the wisdom of
agency action is rarely so self-evident that no other
explanation is required. See Checkosky v. SE.C., 23
F.3d 452, 463 (D.C.Cir.1994) (noting that, in Tex
Tin Corp. v. EPA, 935 F.2d 1321 (D.C.Cir.1991),
we declined to affirm “the agency's decision to
place a hazardous waste facility on the National
Priorities List” on common sense alone, remanding
*709 the case to the EPA “for a better explanation
before finally deciding that the agency's action was
arbitrary and capricious’). As the Commission
failed to “articulate a satisfactory explanation for its
action,” we deem the promulgation of the $75 Rule
arbitrary and capricious. See State Farm, 463 U.S.
at 43, 103 S.Ct. 2856.

B
[10] We are similarly troubled by the Commis-
sion's requirement that IP CTS phones “have a de-
fault setting of captions off, so that all IP CTS users
must affirmatively turn on captioning.” J.A. at 130.
This rule is not only unsupported by the evidence,
but contradicted by it.

When the Commission enacted the interim ver-
sion of the Default—Off Rule, it acknowledged one
study showed “those states that require a captions-
off default setting for intrastate CTS actually have a
slightly higher average number of minutes of use
compared with the states that permit the default to
be captions on.” J.A. at 19. During notice and com-
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ment for the final rule, various stakeholders com-
plained about the rule based on their experience
with the interim version. Hamilton Relay, for in-
stance, suggested revisiting the necessity of the
rule, as “[t]he consumers' loss of ... efficiency and
functionality may [have] outweigh[ed] whatever
benefits [were] derived from the restriction.” J.A. at
219-20. Ultratec, another IP CTS provider, even
presented historical data suggesting there was “no
evidence of fraud or misuse of IP CTS’ as a result
of a captions-on default. JA. at 311. In fact, it re-
marked “there is at least some evidence that a
‘default off’ requirement does not impact ... cap-
tioned telephone usage patterns when [equipment
on the customer's premises] is initialy distributed
with the default on or with the default off.” 1d. Con-
sumers, for their part, also expressed their dismay
over the rule, caling it “highly disruptive.” J.A. at
95.

And yet, despite the chorus of businesses and
consumers opposing continued implementation of
the rule, the Commission kept it intact. The disrupt-
iveness, it claimed, would simply go away. See JA.
at 97-98 (explaining the Commission “anticipate[d]
that most concerns will subside over time as default
off becomes familiar”). As for the quantitative data
presented by Ultratec and others, the Commission
acknowledged a dearth of evidence to prove fraudu-
lent use. See J.A. at 97 (“[W]e are unable to quanti-
fy the amount of IP CTS usage attributable to casu-
al or inadvertent use of captions....”). It instead
pointed to evidence suggesting a declinein IP CTS
usage after it implemented the interim version of
the Default—Off Rule, see id., which, of course, re-
veals nothing about the decline in fraudulent use.

The Commission also cited a research study
which showed “50 percent [of surveyed users who
share their telephones with persons without hearing
loss stated] that those with whom the phone is
shared never turn off captions, while another 25
percent said that the sharers only sometimes turn
off captions.” JA. at 97 n.311. These numbers,
however, must be put into context. What the Com-

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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mission neglected to mention is that the cited sub-
sample was only eight percent (164 individuals) of
the surveyed CTS-using population (2,014 users).
JA. at 335, 351. In other words, the vast majority
of surveyed users did not share their phones at all,
and not all users who shared their phones posed a
danger of IP CTS misuse. Moreover, the Commis-
sion failed to address the study's ultimate conclu-
sion that “this survey of ... special captioned tele-
phone users does not support either fraud or misuse
as the source of growthin IP CTS.” JA. at 356.

*710 So, like the $75 Rule, the Default—Off
Rule was intended to defeat a bogeyman whose ex-
istence was never verified, i.e., the fraudulent use
of IP CTS technology. But unlike its counterpart,
the Default—Off Rule did not want for evidence; in-
stead, there was contrary evidence questioning its
efficacy and necessity. The Commission left these
serious concerns unaddressed. Accordingly, its de-
cision to implement the Default—Off Rule was ar-
bitrary and capricious. See El Rio Santa Cruz
Neighborhood Health Ctr., Inc. v. U.S. Dep't of
Health and Human Servs.,, 396 F.3d 1265, 1278
(D.C.Cir.2005).

v

As we resolve both challenges on APA
grounds, we need not reach the question of whether
the two rules run afoul of Title IV of the Americans
with Disabilities Act. See PDK Labs. Inc. v. U.S.
Drug Enforcement Admin., 362 F.3d 786, 799
(D.C.Cir.2004) (Roberts, J., concurring in part and
concurring in the judgment) (“[1]f it is not neces-
sary to decide more, it is necessary not to decide
more...."). To the extent that Sorenson challenges
other rules on various grounds, e.g., the First
Amendment, we decline to entertain these argu-
ments. See Davis v. Pension Benefit Guar.
Corp., 734 F.3d 1161, 1166-67 (D.C.Cir.2013)
(“[17t is not enough merely to mention a possible
argument in the most skeletal way, leaving the
court to do counsel's work, create the ossature for
the argument, and put flesh on its bones.”).

FN6. Cutting to the chase, Sorenson would
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like to be rid of the marketing restrictions
of the Final Order. Because the issues sur-
rounding the rules were not properly
presented to us, we have no opinion con-
cerning whether the restrictions were prop-
erly promulgated in accordance with the
ADA, the APA, and the First Amendment.

[11] Sorenson asks us to vacate the entire Final
Order, but we see no need to do so. Nothing sug-
gests the unchallenged rules, e.g., the labeling re-
guirement and the marketing restrictions, could not
“function sensibly without the stricken provision.”
See MD/DC/DE Broad. Assn v. FCC, 236 F.3d 13,
22 (D.C.Cir.2001). The Final Order therefore need
not be invalidated in its entirety.

The petitions for review are granted. We vacate
the entire Interim Order, as there was no good
cause for bypassing notice and comment. We also
vacate the $75 Rule and the Default—Off Rule con-
tained in the Final Order, but we leave the re-
mainder intact. We remand to the Commission for
further proceedings.

So ordered.

C.A.D.C.,2014.

Sorenson Communications Inc. v. F.C.C.
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SENTELLE, Senior Circuit Judge.

Opinion for the Court filed by Circuit Judge HENDERSON.

KAREN LECRAFT HENDERSON, Circuit Judge: Petitioners
Natural Resources Defense Council, Sierra Club and
Environmental Technology Council (collectively, Petitioners)
seek review of a portion of a 1998 rule of the Environmental
Protection Agency (EPA) creating a “Comparable Fuels
Exclusion” from regulation under section 3004(q) of the
Resource Conservation and Recovery Act of 1976 (RCRA), 42
US.C. § 6924(q). See Hazardous Waste Combustors;
Revised Standards, 63 Fed. Reg. 33,782, 33,783-801,
33,823-35 (June 19, 1998) (1998 Rule) (codified at 40 C.F.R.
88§ 261.4(a)(16) and 261.38). Section 6924(q) directs EPA to
establish standards applicable to all facilities that produce,
burn for energy recovery or distribute/market fuels derived
from specific listed hazardous wastes. The Comparable Fuels
Exclusion exempts from section 6924(q)’s mandate all fuels
deemed comparable to non-hazardous-waste-derived fossil
fuels because they satisfy EPA’s specifications. See 40
C.F.R. 88 261.4(a)(16), 261.38. We conclude the
Comparable Fuels Exclusion is inconsistent with the plain
language of section 6924(q), which requires that EPA establish
standards applicable to all fuel derived from hazardous waste.
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Accordingly, we grant the petitions for review filed by the
Natural Resources Defense Council (NRDC) and the Sierra
Club (collectively, Environmental Petitioners) and vacate the
Comparable Fuels Exclusion.

RCRA, codified at 42 U.S.C. 88 6901 et seq., is “a
comprehensive environmental statute under which EPA is
granted authority to regulate solid and hazardous wastes.”
Am. Mining Cong. v. EPA (AMC 1), 824 F.2d 1177, 1179 (D.C.
Cir. 1987). Subtitle C of RCRA, 42 U.S.C. 88 6921-39q,
governs “Hazardous Waste Management” and “establishes a
‘cradle to grave’ federal regulatory system for the treatment,
storage, and disposal of hazardous wastes.” Cement Kiln
Recycling Coal. v. EPA, 493 F.3d 207, 211 (D.C. Cir. 2007)
(quotation marks and citation omitted). RCRA defines
“hazardous waste” as “a solid waste, or combination of solid
wastes” which, because of its characteristics, may “cause, or
significantly contribute to an increase in mortality or ...
serious . . . illness [or] pose a substantial present or potential
hazard to human health or the environment when improperly

. managed.” 42 U.S.C. §6903(5). A “solid waste,” in
turn, is defined as “any garbage, refuse, sludge from a waste
treatment plant, water supply treatment plant, or air pollution
control facility and other discarded material.” 1d. § 6903(27)
(emphasis added). Section 6924 provides generally that EPA
“shall promulgate regulations establishing such performance
standards, applicable to owners and operators of facilities for
the treatment, storage, or disposal of hazardous waste
identified or listed under this subchapter, as may be necessary
to protect human health and the environment.” Id. § 6924(a).

Until 1985, EPA regulations expressly exempted from
section 6924°s hazardous waste standards “material . . . being
burned as a fuel for the purpose of recovering usable energy,”
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under the theory that such material was not “discarded,” 40
C.F.R. §261.2(c)(2) (1984), and therefore not “solid waste,” as
defined in 42 U.S.C. 8 6903(27), or, consequently, “hazardous
waste,” which is defined in section 6903(5) “as a subset of
‘solid waste,” ” Horsehead Res. Dev. Co. v. Browner, 16 F.3d
1246, 1263 (D.C. Cir. 1994); see AMC I, 824 F.2d at 1189
(noting regulations existing in November 1984 had “provided
that unused commercial chemical products were solid wastes
only when ‘discarded’ [and] ‘[d]iscarded’ was at that time
defined as abandoned (and not recycled) by being disposed,
burned, or incinerated (but not burned for energy recovery)”
(citing 40 C.F.R. 88 261.33, 261.2(c) (1983))). In 1984, the
Congress attempted to eliminate EPA’s regulatory energy
recovery exemption when it enacted section 6924(q) as part of
“The Hazardous and Solid Waste Amendments of 1984,” Pub.
L. No., 98-616, § 204(b)(1), 98 Stat. 3221, 3236-37 (Nov. 8,
1984). See AMC I, 824 F.2d at 1189 (noting Congress
“apparently added [section 6924(q)(1)] to override” 40 C.F.R.
§ 261.33 (1983)); Horsehead Res. Dev. Co., 16 F.3d at 1253
(“Exempting facilities that burned hazardous waste for energy
recovery from Subtitle C’s requirements created a regulatory
‘loophole’ by means of which over half of the hazardous waste
generated in the United States came to be burned in [boilers
and industrial furnaces] not subject to RCRA. Congress
closed this loophole by enacting RCRA section 3004(q)l,
which] set a deadline of November 8, 1986 for the EPA to
promulgate regulations governing the burning of hazardous
waste for energy recovery.” (citation omitted)).

Section 6924(q) governs “[h]azardous waste used as fuel”
and mandates that EPA regulate entities that produce, burn for
energy recovery or distribute/market hazardous-waste-derived
fuel. In particular, it provides that EPA “shall promulgate
regulations establishing ... as may be necessary to protect
human health and the environment”: *“(A) standards applicable
to the owners and operators of facilities which produce a fuel
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... from any hazardous waste identified or listed under [42
U.S.C. 8 6921], . .. (B) standards applicable to the owners and
operators of facilities which burn, for purposes of energy
recovery, any [such] fuel ... or any fuel which otherwise
contains any hazardous waste . . . and (C) standards applicable
to any person who distributes or markets any [such] fuel . . . or
any fuel which otherwise contains any hazardous waste.” 42
U.S.C. §6924(q)(1)(A)-(C).> In January 1985, pursuant to

'Section 6924(q)(1) provides in full:

() Hazardous waste used as fuel
(1) Not later than two years after November 8, 1984,
and after notice and opportunity for public hearing,
the Administrator shall promulgate regulations
establishing such—
(A) standards applicable to the owners and
operators of facilities which produce a fuel—
(i) from any hazardous waste identified or
listed under section 6921 of this title, or
(ii) from any hazardous waste identified or
listed under section 6921 of this title and
any other material;
(B) standards applicable to the owners and
operators of facilities which burn, for purposes
of energy recovery, any fuel produced as
provided in subparagraph (A) or any fuel which
otherwise contains any hazardous waste
identified or listed under section 6921 of this
title; and
(C) standards applicable to any person who
distributes or markets any fuel which is produced
as provided in subparagraph (A) or any fuel
which otherwise contains any hazardous waste
identified or listed under section 6921 of this
title;
as may be necessary to protect human health and the
environment. Such standards may include any of the
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section 6924(q), EPA eliminated the energy recovery
exclusion.  See Hazardous Waste Management System;
Definition of Solid Waste, 50 Fed. Reg. 614, 664 (Jan. 4, 1985)
(amending definition of “solid waste” to provide that
“[m]aterials are solid wastes if they are recycled” by, inter alia,
“[bJurning for energy recovery”).

EPA proposed the Comparable Fuels Exclusion in 1996.
See Revised Standards for Hazardous Waste Combustors, 61
Fed. Reg. 17,358, 17,529-30 (Apr. 19, 1996). Following
notice and comment, the final version was published in the
1998 Rule. See 63 Fed. Reg. at 33,823-29. The Comparable
Fuels Exclusion exempts from the section 6924(q) hazardous
waste fuel standard requirement all “comparable fuels,” which
are “fuels which are produced from a hazardous waste, but
which are comparable to some currently used fossil fuels.”
Id. at 33,782; see id. at 33,783-801. To be comparable, the
fuel must “meet specification levels comparable to fossil fuels
for concentrations of hazardous constituents and for physical
properties that affect burning,” such as heating value and

requirements set forth in paragraphs (1) through (7) of
subsection (a) of this section as may be appropriate.
Nothing in this subsection shall be construed to affect
or impair the provisions of section 6921(b)(3) of this
title. For purposes of this subsection, the term
“hazardous waste listed under section 6921 of this
title” includes any commercial chemical product
which is listed under section 6921 of this title and
which, in lieu of its original intended use, is (i)
produced for use as (or as a component of) a fuel, (ii)
distributed for use as a fuel, or (iii) burned as a fuel.

*The Comparable Fuels Exclusion includes “an exclusion for a
particular type of hazardous waste-derived fuel, namely a type of
synthesis gas (‘syngas’) meeting particular specifications.” 63 Fed.
Reg. at 33,785.
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viscosity. 63 Fed. Reg. at 33,783; see 40 C.F.R.
88 261.4(a)(16) (“The following materials are not solid wastes
for the purpose of this part: . .. [c]Jomparable fuels or
comparable syngas fuels that meet the requirements of
§ 261.38.”), 261.38 (setting out “[s]pecifications for excluded
fuels” as well as other conditions and limitations). The
Comparable Fuels Exclusion also imposes notification
requirements, including (1) that the generator of a comparable
fuel provide to the appropriate State or to EPA notice of, inter
alia, the hazardous waste content and the location where it will
be burned and (2) that the burner of such fuel publish in a local
newspaper notice of the fact, location and estimated extent of
the burning. 63 Fed. Reg. at 33,784, 33,797-98 (codified at 40
C.F.R. § 261.38(b)(2)).}

EPA’s stated rationale for the Comparable Fuels
Exclusion was that EPA “has discretion to classify . . . as a fuel
product, not as a waste” a “hazardous waste-derived fuel [that]
is comparable to a fossil fuel in terms of hazardous and other
key constituents and has a heating value indicative of a fuel.”
Id. at 33,783. Under this rationale, EPA explained, it “can
reasonably determine that a material which is a legitimate fuel
and which contains hazardous constituents at levels
comparable to fossil fuels is not being “‘discarded’ within the
meaning of RCRA section 1004(27) [42 U.S.C. § 6903(27)
(defining “solid waste)”], and therefore is not “waste.” 63
Fed. Reg. at 33,783. Such a determination, EPA continued,
“promotes RCRA’s resource recovery goals without creating

® The Comparable Fuels Exclusion imposes additional
conditions “to assure that burning of comparable fuels will not
become part of the waste management problem”—notably, it limits
comparable fuels combustion to industrial furnaces, industrial and
utility boilers and hazardous waste incinerators and it prohibits
meeting specification limits through dilution. 63 Fed. Reg. at
33,784.
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any risk greater than those posed by the commonly used
commercial fuels.” 1d. In setting its comparable fuel
specifications, EPA used a “benchmark” approach “based on
the level of hazardous and other constituents normally found in
fossil fuels” so that “concentrations of hazardous constituents
in the comparable fuel could be no greater than the
concentration of hazardous constituents normally occurring in
commercial fossil fuels.” Id. at 33,784. Under the
benchmark specifications, EPA stated, it “reasonably
expect[ed]—based on the methodology used to establish the
specification—that the comparable fuel will pose no greater
risk when burned than a fossil fuel and concomitant energy
recovery benefits will be realized from reusing the waste to
displace fossil fuels.” Id. EPA further explained that it
“conclude[d] it has discretion in exercising jurisdiction over
hazardous waste-derived fuels that are essentially the same as
fossil fuel, since there would likely not be environmental
benefits from regulating those hazardous waste-derived fuels
(i.e., burners would likely just choose to burn fossil fuels).”
Id. Infact, EPA asserted, many of the commercial fossil fuels
already being burned “could be less ‘clean’ than the
comparable fuels, so that substitution of some commercial
fuels could be a net deterrent.” 1d. In sum, EPA “expect[ed]
that the comparable fuel would pose no greater risk when
burned than a fossil fuel and would at the same time be
physically comparable to a fossil fuel, leading to the
conclusion that EPA may classify these materials as products,
not wastes.” 1d.

Multiple petitioners—representing both environmental
and industry groups—filed timely petitions for review of the
Comparable Fuels Exclusion, which petitions were held in
abeyance pending, initially, settlement negotiations and,
subsequently, an administrative appeal of the related challenge
to EPA’s “Gasification Exclusion Rule” in Sierra Club v. EPA,
No. 08-1144 (D.C. Cir. June 27, 2014). The Comparable
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Fuels Exclusion case was removed from abeyance in March
2013,

We have subject matter jurisdiction to review the petitions
under 42 U.S.C. 8 6976(a)(1), “which gives this court
exclusive jurisdiction over “petitions for review of action of the
EPA in promulgating any regulation, or requirement under
RCRA.” ” Cement Kiln Recycling Coal. v. EPA, 493 F.3d
207, 214 (D.C. Cir. 2007) (brackets omitted). Before
reaching the merits, we consider the Petitioners’ standing vel
non under Article Il of the United States Constitution.  See
Bancoult v. McNamara, 445 F.3d 427, 432 (D.C. Cir. 2006)
(“The “first and fundamental question’ that we are ‘bound to
ask and answer’ is whether the court has jurisdiction to decide
the case.” (quoting Steel Co. v. Citizens for a Better Env’t, 523
U.S. 83, 94 (1998))).

A. Standing

“Because Article Il limits the constitutional role of the
federal judiciary to resolving cases and controversies, a
showing of standing ‘is an essential and unchanging’ predicate
to any exercise of our jurisdiction.” Fla. Audubon Soc’y v.
Bentsen, 94 F.3d 658, 663 (D.C. Cir. 1996) (en banc) (quoting
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)
(citation omitted)). Moreover, “the party invoking the court’s
jurisdiction ... bears the burden of demonstrating that it
satisfies the ‘irreducible constitutional minimum’ of standing:
(1) an “injury in fact’ that is ‘concrete and particularized’ as
well as “actual or imminent’; (2) a “causal connection’ between
the injury and the challenged conduct; and (3) a likelihood, as
opposed to mere speculation, ‘that the injury will be redressed
by a favorable decision.” ”  Ark Initiative v. Tidwell, 749 F.3d
1071, 1075 (D.C. Cir. 2014) (quoting Lujan, 504 U.S. at 560-
61 (1992) (quotation marks and brackets omitted)). The
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Environmental Petitioners claim representational standing on
behalf of their members. Accordingly, each must demonstrate
that “[1] its members would otherwise have standing to sue in
their own right, [2] the interests it seeks to protect are germane
to the organization’s purpose, and [3] neither the claim asserted
nor the relief requested requires the participation of individual
members.” Defenders of Wildlife v. Perciasepe, 714 F.3d
1317, 1323 (D.C. Cir. 2013).

The Environmental Petitioners have met their burden of
demonstrating standing on behalf of their members. They
have submitted declarations of long-time members who spend
time near facilities which, as a result of the Comparable Fuels
Exclusion, now burn comparable fuels, and who are concerned
about the emissions’ effects on their health and, in some cases,
spend less time outdoors on that account. See, e.g., Br. for
Pet’rs, Decls. Add. 6 (declaration of NRDC member Doris
Falkenheiner), 12-14 (Sierra Club member Glen Besa), 22-23
(Sierra Club member William Fontenot), 34-35 (Sierra Club
member Kristina Moazed). The declarations’ averments
satisfy the Environmental Petitioners’ evidentiary burdens to
demonstrate injury, causation and redressability. See Ass’n of
Battery Recyclers v. EPA, 716 F.3d 667, 672 (D.C. Cir. 2013)
(finding association had Article Il standing based on
members’ averments that “they live or work in close proximity
to [challenged] smelters and have reduced their time outdoors
in response to concerns about pollution—precisely the kinds of
harms the Supreme Court has deemed sufficient to show injury
in fact”).

Intervenor American Chemistry Council challenges the
Environmental Petitioners’ standing, asserting they did not
demonstrate that as of the time the petitions were filed, there
was a “substantial probability” that a facility located near one
of their members would burn comparable fuels, thereby
causing the alleged injury—Ilargely because they do not aver
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any facility had then provided notice of such burning—either
to the applicable RCRA director or through newspaper
publication—prerequisites under the 1998 Rule to burning
comparable fuels.* See Br. for Intervenor 14-15; 40 C.F.R.
§ 261.38(b)(2); see also Chamber of Commerce v. EPA, 642
F.3d 192, 199-200 (D.C. Cir. 2011) (petitioner bears burden to
“show a ‘substantial probability’ that it has been or will be
injured, that the defendant caused its injury, and that the court
could redress that injury”; “standing is assessed as of the time a
suit commences” (brackets, capitalization and quotation marks
omitted)). We disagree.

It is “well-established . .. that standing will lie where ‘a
plaintiff demonstrates that the challenged agency action
authorizes the conduct that allegedly caused the plaintiff’s
injuries, if that conduct would allegedly be illegal otherwise.”
Am. Trucking Ass’n v. Fed. Motor Carrier Safety Admin., 724
F.3d 243, 248 (D.C. Cir. 2013) (quoting Animal Legal Def.
Fund, Inc. v. Glickman, 154 F.3d 426, 440 (D.C. Cir. 1998) (en
banc)). This is precisely the case here. Once EPA
promulgated the Comparable Fuels Exclusion, it was “ ‘a
hardly-speculative exercise in naked capitalism’ ” to predict
that facilities would take advantage of it to burn
hazardous-waste-derived fuels rather than more expensive
fossil fuels. 1d. (inferring that “motor carriers would respond
to the hours-increasing provisions by requiring their drivers to
use them and work longer days” (quoting Abigail Alliance for
Better Access to Developmental Drugs v. Eschenbach, 469
F.3d 129, 135 (D.C. Cir. 2006))). And the Intervenor does not
dispute that, as it turned out, many facilities did just that. In
fact, one facility in proximity to the Environmental Petitioners’
members—the Chemical Co. Baton Rouge Plastics Plant—had

“The Intervenor does not question that the Environmental
Petitioners meet the second and third representational standing
requirements. Nor do we.
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pending RCRA applications to combust hazardous waste in its
boilers (subject to RCRA regulation) before the 1998 Rule
issued—which applications it promptly withdrew in May 1999
when it achieved compliance with the Comparable Fuels
Exclusion and could therefore burn such fuels free from RCRA
regulatory constraints. See Br. for Pet’rs, Decls. Add. 37
(May 17, 1999 Letter from Exxon Chemical Co. Baton Rouge
Plastics Plant manager to Louisiana Department of
Environmental Quality Office of Waste Services).

The Intervenor also asserts that the Environmental
Petitioners have not shown that burning comparable fuels is
any more dangerous than burning fossil fuels and therefore
they have not demonstrated the possibility of any injury from
the Comparable Fuels Exclusion.  “In EPA’s expert
judgment,” they note, “burning these comparable fuels will
have roughly the same risks, and the same affect [sic] on air
quality, as burning commercially available virgin fuels.” Br.
for Intervenor 21. The Environmental Petitioners, however,
are challenging EPA’s assessment of the Comparable Fuels
Exclusion’s risks—and we “assume for standing purposes”
that the Environmental Petitioners are “correct on the merits.”
See Sierra Club v EPA, 699 F.3d. 530, 533 (D.C. Cir. 2012).°

In addition, both EPA and the Intervenor challenge the
standing of petitioner Environmental Technology Council, “a
national non-profit trade association of commercial firms that
provide technologies and services for recycling, treatment, and
secure disposal of industrial and hazardous wastes.”
Petitioners’ Rule 26.1 Disclosure Statement at 2 (Feb. 7, 2014).

®Given our conclusion that NRDC and Sierra Club have
demonstrated standing based on their members’ asserted injuries
from facilities burning hazardous-waste-derived fuels, we need not
consider the Environmental Petitioners’ alternative claims of
informational and procedural injury.
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We agree with EPA that under our precedent, the
Environmental Technology Council’s interest in the
litigation—"to protect its members’ competitive position in
selling greater quantities of waste treatment and disposal
services,”—*"“does not fall within the zone of interests” that
RCRA is intended to protect. Br. for Resp. 18 (citing
Hazardous Waste Treatment Council v. Thomas, 885 F.2d 918,
922-23 (D.C. Cir. 1989)); see also Sierra Club v. EPA, 292
F.3d 895, 902-903 (D.C. Cir. 2002); Cement Kiln Recycling
Coal. v. EPA, 255 F.3d 855, 871 (D.C. Cir. 2001).
Environmental Technology Council therefore lacks a cause of
action and we deny its petition for review. See Lexmark, Int’l,
Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 1388
(2014).

B. Statutory Construction

On the merits, the Petitioners first contend the Comparable
Fuels Exclusion is inconsistent with the language of section
6924(q). We review EPA’s interpretation of RCRA—a
statute it is charged with administering—under the familiar
two-step analysis of Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984). See Am. Chem.
Council v. EPA, 337 F.3d 1060, 1063 (D.C. Cir. 2003).
Under Chevron:

We first ask “whether Congress has directly spoken to
the precise question at issue,” in which case we “must
give effect to the unambiguously expressed intent of
Congress.” If the “statute is silent or ambiguous with
respect to the specific issue,” however, we move to
the second step and defer to the agency’s
interpretation as long as it is “based on a permissible
construction of the statute.”

Natural Res. Def. Council v. EPA, 706 F.3d 428, 431 (D.C. Cir.
2013) (quoting Chevron, 467 U.S. at 842—-43 (quotation marks
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omitted)). We stop on Chevron step 1 because we agree with
the Petitioners that the Congress spoke directly to the question
whether EPA may exclude what it calls “comparable
fuels”—and foreclosed their exclusion.

Section 6924(q) unequivocally provides that EPA “shall
promulgate regulations establishing ... standards” such “as
may be necessary to protect human health and the
environment”—applicable to three categories of entities: (1)
“owners and operators of facilities which produce a fuel ...
from any hazardous waste identified or listed under [42 U.S.C.
8] 6921,” (2) “owners and operators of facilities which burn,
for purposes of energy recovery, any [such] fuel” and (3) “any
person who distributes or markets any [such] fuel.” 42 U.S.C.
8 6924(q)(1)(A)-(C) (emphases added). The word *“shall”
makes the directive to regulate hazardous-waste-derived fuels
mandatory. See Miller v. French, 530 U.S. 327, 337 (2000)
(referring to “mandatory term ‘shall” ”); Ass’n of Civilian
Technicians, Mont. Air Ch. No. 29 v. FLRA, 22 F.3d 1150,
1153 (D.C. Cir. 1994) (“The word “shall’ generally indicates a
command that admits of no discretion on the part of the person
instructed to carry out the directive.”). And the repeated use
of “any” makes the mandate broadly inclusive—reaching all
fuels produced from all listed hazardous wastes. See Nat’l
Ass’n of Clean Water Agencies v. EPA, 734 F.3d 1115, 1128
(D.C. Cir. 2013) (“The word “any’ is usually understood to be
all inclusive, and EPA presented no compelling reason why
‘any” should not mean ‘any.” ” (quotation marks and citation
omitted)); United States v. Gonzales, 520 U.S. 1, 5 (1997)
(“Read naturally, the word ‘any’ has an expansive meaning,
that is, one or some indiscriminately of whatever kind.”
(quotation marks omitted)); cf. Massachusetts v. EPA, 549
U.S. 497, 528-29 (2007) (Clean Air Act definition of “air
pollutant” as * *any air pollution agent or combination of such
agents, including any physical, chemical ... substance or
matter which is emitted into or otherwise enters the ambient
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air’ ... embraces all airborne compounds of whatever stripe,
and underscores that intent through the repeated use of the
word ‘any’ ") (emphases in original).’

From the statute’s mandatory and inclusive language we
can only conclude the Congress intended to require that EPA
regulate the production, burning for energy recovery and
distributing/marketing of all such fuels derived from all listed
hazardous wastes—with the sole express exclusions of (1)
certain oil-containing petroleum refinery wastes that are
converted into petroleum coke and (2) facilities that burn only
de minimis quantities of hazardous waste, see 42 U.S.C.
8 6924(q)(2)(A)-(B). Given the plain intent of the Congress,
EPA had no discretion, as it claimed, to create its own
Comparable Fuels Exclusion to exempt from regulation fuels
that are derived from a listed hazardous waste and therefore
subject to mandatory regulation under section 6924(q). Cf.
Nat’l Ass’n of Clean Water Agencies, 734 F.3d at 1128
(“Congress’s use of the word ‘any’ in the definitional phrase
‘any facility which combusts any solid waste from commercial
or industrial establishments’ rendered the phrase clear and
unambiguous, and EPA had no authority to create exceptions
not explicitly listed in the statute through its definition of
‘commercial or industrial waste.” ” (citing Natural Res.
Defense Council v. EPA, 489 F.3d 1250 (D.C. Cir. 2007))
(emphases in original)).

®The intended breadth of coverage is further illustrated by the
express inclusion of “any commercial chemical product which is
listed under section 6921 of this title and which, in lieu of its original
intended use, is (i) produced for use as (or as a component of) a fuel,
(i) distributed for use as a fuel, or (iii) burned as a fuel.” 42 U.S.C.
8 6924(g)(1) (emphasis added). During oral argument, EPA
conceded that this language makes all commercial chemical products
subject to section 6924(q). See Recording of Oral Argument at
16:44 (May 12, 2014).
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In particular, contrary to its stated rationale, EPA had no
discretion to “reasonably determine that a material which is a
legitimate fuel and which contains hazardous constituents at
levels comparable to fossil fuels is not being “discarded’ within
the meaning of [42 U.S.C. § 6903(27)].” 63 Fed. Reg. at
33,783. This is the very reasoning that the Congress rejected
when it enacted section 6924(q) to close EPA’s “regulatory
loophole” for energy recovery. Horsehead Res. Dev. Co., 16
F.3d at 1253. As we explained in AMC I, the Congress added
section 6924(q) in response to EPA’s regulations that excluded
from the definition of “solid waste” (and thereby of “hazardous
waste”) hazardous materials that are—or will be—burned for
energy recovery as not “discarded”; and the Congress
“addressed this problem by deeming the offending materials to
be ‘discarded’ and therefore within the statutory definition of
‘solid waste.” ” AMC |, 824 F.2d at 1189 (emphasis added).”
Thus, for the purpose of interpreting section 6924(q),
“discarded” is not, as EPA claims in the 1998 Rule, *“an
ambiguous term.” 63 Fed. Reg. at 33,783. And EPA
therefore has no discretion to “reasonably” construe the term to
exclude hazardous-waste-derived fuels from regulation.

EPA argues in its brief that the Comparable Fuels
Exclusion is itself a “standard” within the meaning of section

"AMC | focused on “the burning of commercial chemicals as
fuels, contrary to their original intended use”—a specific instance of
energy recovery burning that section 6924(q) identifies. See supra
note 8. Section 6924(q)’s compass is, as we explained supra, far
broader than that. See AMC I, 824 F.2d at 1189 (“ ‘Hazardous
waste, as used in this provision [6924(q)], includes not only wastes
identified or listed as hazardous under EPA’s regulations, but also
includes any commercial chemical product (and related materials)
listed pursuant to 40 C.F.R. 8 261.33, which is not used for its
original intended purpose but instead is burned or processed as
fuel.” ” (quoting H.R. Rep. No. 98-198, at 40 (1983) (emphasis
added))).
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6924(q), which requires only that EPA establish “standards . . .
as may be necessary to protect human health and the
environment,” 42 U.S.C. 8 6924(q)(1). Br. for Resp’t 28-29,
33. EPA asserts that the Comparable Fuel Exclusion’s
specifications and restrictions—in conjunction with existing
Clean Air Act, Occupational Safety and Health Administration
and Department of Transportation regulations—constitute
EPA’s determination of “the level of regulation ‘necessary’ for
the management, i.e., the storage, transportation, and burning,
of comparable fuels that is protective of human health and the
environment, as required by section 6924(qg).” Id. at29. But
this theory was not part of EPA’s rationale as expressed in the
1998 Rule. There, EPA concluded it need not establish any
standards applicable to qualifying comparable fuels because a
comparable fuel is not a “waste” but rather a “fuel product” and
therefore excluded from the statute’s reach. See 63 Fed. Reg.
at 33,783 (“The rationale for the Agency’s approach is that if a
hazardous waste derived fuel is comparable to a fossil fuel in
terms of hazardous and other key constituents and has a heating
value indicative of a fuel, EPA has discretion to classify such
material as a fuel product, not as a waste.”); id (“Under this
final rule, EPA is excluding from the regulatory definition of
solid waste hazardous waste-derived fuels that meet
specification levels comparable to fossil fuels for
concentrations of hazardous constituents and for physical
properties that affect burning.”).

The rationale EPA now offers—that by setting criteria for
exclusion from section 6924 regulation, it was in fact
“establishing standards” under section 6924 specifications—is
entirely post hoc. Accordingly, we may not sustain the 1998
rule thereunder. See Nat’l Ass’n of Clean Water Agencies,
734 F.3d at 1138 (“EPA did not state this rationale in the
rulemaking, and we cannot ‘accept appellate counsel’s post
hoc rationalizations for agency action.”” (quoting Motor
Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S.
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29, 50 (1983))); see also SEC v. Chenery Corp., 318 U.S. 80,
95 (1943) (“[A]n administrative order cannot be upheld unless
the grounds upon which the agency acted in exercising its
powers were those upon which its action can be sustained.”).
EPA’s new rationale is also flatly inconsistent with the 1998
Rule, which expressly and repeatedly characterized its action
as an “exclusion.”  See, e.g., 63 Fed. Reg. at 33,782-84.
Finally, the 1998 Rule did not even purport to apply the RCRA
protection standard EPA now cites—that the regulatory
standards be sufficient “to protect human health and the
environment.” 42 U.S.C. §6924(a), (g)(1). Instead, EPA
considered only whether a fuel complying with the
Comparable Fuels Exclusion’s specifications presents a
“greater risk than burning fossil fuel”—which is quite a
different level of protection—and EPA’s answer was merely
that it “expects” not. See 63 Fed. Reg. at 33,783-84.

In support of its rationale as expressed in the 1998
Rule—that hazardous wastes recycled for energy recovery are
excluded from section 6924(q)’s “standard” mandate—EPA
relies on Circuit precedent that has upheld EPA’s
characterization of recycled materials as not “discarded” and
therefore not “waste” subject to RCRA hazardous waste
regulation. In AMC I, for example, we concluded at Chevron
step 1 that RCRA’s “solid waste” definition precludes EPA
from regulating materials produced in the oil refining
process—to be recycled through reintroduction at the
appropriate stage of the refining process—because the
Congress “clearly and unambiguously expressed its intent that
‘solid waste’ (and therefore EPA’s regulatory authority) be
limited to materials that are ‘discarded’ by virtue of being
disposed of, abandoned, or thrown away.” 824 F.2d at 1193.
Accordingly, the term’s plain meaning excludes materials that
“are destined for beneficial reuse or recycling in a continuous
process by the generating industry itself,” such as the recycled
materials there. Id. at 1186 (emphasis omitted); accord Ass’n
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of Battery Recyclers, Inc. v. EPA, 208 F.3d 1047, 1056 (D.C.
Cir. 2000) (“[A]t least some of the secondary material EPA
seeks to regulate as solid waste is destined for reuse as part of a
continuous industrial process and thus is not abandoned or
thrown away. Once again, ‘by regulating in-process
secondary materials, EPA has acted in contravention of
Congress’ intent’ because it has based its regulation on an
improper interpretation of ‘discarded’ and an incorrect reading
of our AMC | decision.” (quoting AMC I, 824 F.2d at 1193)).

On the flip side, in Safe Food & Fertilizer v. EPA, 350
F.3d 1263 (D.C. Cir. 2003), we upheld as permissible under
Chevron step 2 EPA’s interpretation of the “solid waste”
definition to exclude as not “discarded” industrial process
byproducts recycled to produce zinc fertilizers as well as the
fertilizers themselves. Id. at 1269-71; see also Am. Mining
Cong. v. EPA, 907 F.2d 1179, 1186 (D.C. Cir. 1990) (“Nothing
in AMC [I] prevents the agency from treating as “‘discarded’ the
wastes at issue in this case, which are managed in land disposal
units that are part of wastewater treatment systems.”)
(emphases omitted).  None of the cited cases, however,
involved fuels burned for energy recovery so as to come under
section 6924(q), which, as we explained in AMC I, “deem[s]”
the materials burned for energy recovery to be “ “discarded’
and therefore within the statutory definition of ‘solid waste.” ”
AMC |, 824 F.2d at 1189; see Horsehead Res. Dev. Co., 16
F.3d at 1263 (“AMC I involved an altogether different facet of
waste disposal governed by a different statutory section, i.e.,
the scope of the RCRA term ‘solid waste’ . . ..”). Outside the
section 6924(q) energy recovery context—as the cited cases
demonstrate—materials to be reused may be reasonably—or
even necessarily—characterized as not “waste” because they
are not “discarded.” See AMC I, 824 F.2d at 1189 (“This
specific measure did not, however, revamp the basic
definitional section of the statute.”). But not under section
6924(q), which provides that EPA *“shall promulgate
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regulations establishing . . . standards” applicable to producers,
burners and distributors/marketers of a fuel produced from
“any hazardous waste identified or listed under [42 U.S.C.
8 6921]” and deems the listed component hazardous materials
to be “discarded” waste. 42 U.S.C. §6924(q)(1)(A)-(C)
(emphasis added).

Finally, EPA contends that the “Petitioners’ claim that the
Comparable Fuels Rule is inconsistent with section 6924(q)
has been waived because it was not raised in comments during
the rulemaking.” Br. for Resp’t 21; see Natural Res. Def.
Council v. EPA, 25 F.3d 1063, 1073-74 (D.C. Cir. 1994) (“We
do not reach the merits of this challenge because petitioners
failed to raise this question ... before the agency during the
notice and comment period. They have therefore waived their
opportunity to press this argument in court.”); see also Military
Toxics Project v. EPA, 146 F.3d 948, 956-57 (D.C. Cir. 1998).
In response, the Petitioners point to two comments they claim
raised their statutory argument. See Reply Br. 9-10. First,
petitioner Environmental Technology Council submitted a
comment criticizing EPA’s “implementing approach” as

an attempt to defer RCRA 8 3004(q)-(s) regulation of
... hazardous wastes to the CAA in accordance with
RCRA §1006(a) to avoid duplication, but without
making the essential finding that such a deferral
satisfies the objectives of RCRA. For example, EPA
has not conducted any kind of technical or risk
analysis showing how a blanket exemption from all
RCRA Subtitle C controls for hazardous wastes that
meet the comparable fuel spec somehow adequately
protects human health and the environment. Thus, the
proposal is legally deficient.

Joint Appendix (JA) 387. Second, citing an EPA background
document’s explanation for rejecting a “risk” approach in
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setting the comparable fuel specifications in favor of a
benchmark approach, commenter Molten Metal Technology
Inc. (Molten Metal) asserted:

Therefore, the Agency’s comparable fuels proposal
will likely result in higher exemption concentrations
than levels that would normally be derived using a
risk-based approach. Such an approach would
violate the clear Congressional mandate in Section
3004(q) of RCRA to regulate the burning of
hazardous waste for energy recovery “as may be
necessary to protect human health and the
environment.”

JA 374.

We agree with EPA that both comments seem to focus
more on the way EPA implemented the Comparable Fuels
Exclusion than on its statutory authority vel non to create any
such exclusion. Nonetheless, EPA’s response to Molten
Metal’s comment suggests that EPA understood Molten Metal
to challenge EPA’s statutory authority to exclude comparable
fuels in the first place and affirms its authority to do so:
“Section 3004(q) applies to hazardous wastes which are burned
for energy recovery. The provision does not speak to EPA’s
authority to determine whether particular fuels produced from
secondary materials are or are not, products rather than
wastes.” JA547. Thus, the issue was expressly addressed by
EPA and is properly before the court. See Appalachian Power
Co. v. EPA, 135 F.3d 791, 818 (D.C. Cir. 1998) (“The purpose
of the exhaustion requirement is to ensure that the agency is
given the first opportunity to bring its expertise to bear on the
resolution of a challenge to a rule.”). Moreover, even if a
party may be deemed not to have raised a particular argument
before the agency, “EPA ‘retains a duty to examine key
assumptions as part of its affirmative burden of promulgating
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and explaining a nonarbitrary, non-capricious rule” and
therefore . . . “EPA must justify that assumption even if no one
objects to it during the comment period.” ” Id. (quoting Small
Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506,
534-35 (D.C. Cir. 1983); see also Okla. Dep’t of Envtl. Control
v. EPA, 740 F.3d 185, 192 (D.C. Cir. 2014); Ne. Md. Waste
Disposal Auth. v. EPA, 358 F.3d 936, 948 (D.C. Cir. 2004) (per
curiam). As EPA’s response to Molten Metal’s comment
demonstrates, that EPA had statutory authority under section
6924(q) to exempt some hazardous-waste-derived fuels from
regulation was a “key assumption” underlying EPA’s exercise
of its “discretion to classify such material as a fuel product, not
as a waste,” 63 Fed. Reg. at 33,783, and thereby “exclude” it
from section 6924(q)’s ambit. Accordingly, we reject EPA’s
“waiver” argument.

For the foregoing reasons, we grant the Environmental
Petitioners’ petitions for review and vacate the Comparable
Fuels Exclusion codified at 40 C.F.R. 88§ 261.4(a)(16) and
261.38. We deny Environmental Technology Council’s
petition for review.

So ordered.







