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July 6, 2016 

BY ELECTRONIC MAIL (washoshrccommission@oshrc.gov) 

The Honorable John X. Cerveny, Executive Secretary 
Occupational Safety and Health Review Commission 

Re: Kiewit Power Constructors Co., OSHRC Docket No. 11-2395 

Dear Mr. Cerveny: 

By analogy to FED.R.APP.P. 28(j), KPCC respectfully cites these supplemental authorities: 

1. Encino Motorcars, LLC v. Navarro, 579 U.S. ___ (2016), slip op. at 9, pertaining to
KPCC Br. 10, 22 & n. 12, 28, and holding that an agency action, including a change of course, 
not accompanied by an explanation is “arbitrary and capricious and so cannot carry the force of 
law.”  Although the revocation of § 1910.5(e) on September 9, 1971, stated its intended effect—
that it would “remove the limitation” of Walsh-Healey-derived standards to manufacturing 
(36 Fed. Reg. 18080)—it did not explain why that was appropriate or authorized, including what 
reasons the Secretary had for changing course since the provision’s adoption three months 
before.  For example, the Secretary did not explain why the Walsh-Healey standards, which were 
adopted to regulate manufacturing, and of which the construction industry lacked notice during 
their adoption, could feasibly or appropriately be applied to construction or would address 
hazards there.  Inasmuch as the revocation of 1910.5(e) lacked the “force of law,” § 1910.151(c) 
does not apply to construction work, and its putative descendant, § 1926.50(g), is invalid. 

2. David Michaels, PhD, MPH, Ass’t Sec’y of Labor for Occup. Safety and Health,
Remarks at EPA IRIS Workshop on the NRC Recommendations, esp. pp. 7-8 (Oct. 15, 2014), 
pertaining to KPCC Br. at 47 and Sec. Br. at 11.  The Remarks state that “the level of evidence 
required for hazard communication should not be as high as that required to support regulatory 
decisions”; and “The degree of evidence to support a hazard finding for this [hazard 
communication] purpose can rely on less certain evidence supported by studies of lesser quality.” 

The undersigned certifies that this letter to the above point contains 277 words. 

*               *               * 

In light of Perez v. Mortgage Bankers Ass’n, 135 S.Ct. 1199 (2015), KPCC withdraws 
the parenthesized sentence at the bottom of KPCC Br. 28: “(Even interpretive rules may not be 
revoked without notice and comment….)”. 
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      Respectfully submitted, 

       
/s/ Arthur G. Sapper 

 
cc: Messrs. Glabman and Joseph (electronic service certified this date) 
 





Summary Points 


Remarks by 
David Michaels, PhD, MPH 
Assistant Secretary of Labor 


for Occupational Safety and Health 


EPA IRIS Workshop on the NRC Recommendations 
Arlington, VA 


October 15, 2014 


~ Through implementation of the GHS and pilot exercises, OSHA has learned that guidance 
and tools are needed in order to ensure more accurate and consistent results in the 
application of the GHS criteria. 


~ OSHA continues to work toward consistency in hazard classification worldwide through 
the development of guidance and compliance assistance tools as well as continued 
involvement and coordination with the international community on the GHS 


~ Consistent with the concept of 1it for purpose', the level of evidence required for hazard 
communication should not be as high as that required to support regulatory decisions. 


~ Hazard communication is most effective when manufacturers use a transparent and 
systematic approach to evaluating available hazard evidence, regardless of whether the 
approach relies on expert judgment or a more structured process. 


Remarks 


It is my pleasure to be here for today's workshop, to discuss recommendations from the National 


Academies' National Research Council's May 2014 report on further improving the scientific 


quality of Integrated Risk Information System assessments. 


I want to thank the EPA for holding this workshop and for its ongoing commitment to and 


success in improving the IRIS assessment process. The discussions we will have during this 


workshop should go a long way towards helping us attain the highest quality IRIS assessments. 
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I've been asked to talk specifically about the lessons we've learned at OSHA on developing 


hazard communication guidance. Our Hazard Communication Standard is designed to ensure 


that information about hazardous chemicals and their associated protective measures are 


provided to employers and workers. We do this by requiring that chemical manufacturers and 


importers evaluate the hazards of the chemicals they produce or import, and then provide that 


information to employers and workers through labels on shipped containers and safety data 


sheets, as well as employee training. 


However, hazard communication works best when the information being shared is objective, 


replicable, accurate and consistent. So let me share what we have learned in trying to achieve 


this. 


In March 2012, we revised our Hazard Communication Standard to align with the United 


Nations Globally Harmonized System of Classification and Labeling of Chemicals (or GHS). 


The GHS is an international approach to hazard communication that has been agreed to by many 


countries, international organizations, and stakeholders around the world. It harmonizes the 


criteria for classifying chemical hazards and standardizes the approach used to label elements 


and safety data sheets. 


OSHA's alignment with the GHS provides a method to improve the quality and consistency of 


the information that would be provided to employers and workers. Now, instead of just 
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determining if a chemical is hazardous, we are able to provide specific criteria on how to classify 


chemical hazards through our Hazard Communication Standard. 


Hazard classification is the identification and evaluation of available scientific evidence in order 


to determine the hazards of a chemical. The hazard classification then serves as the basis for the 


hazard communication information provided in labels, SDSs, and employee training. So, it is 


critically important that classification be performed accurately and consistently. 


While the Hazard Communication Standard provides detailed criteria for classifying chemicals, 


expert judgment may still be needed to interpret test data for classification decisions. As the 


United States and many other countries around the world implement the GHS, one key 


implementation issue has emerged -- in some cases, different classification decisions have been 


made for the same chemical. To examine why this might happen, particularly when the same 


criteria are being used, the Organisation for Economic Co-operation and Development (or 


OECD) Taskforce on Hazard Assessment performed a pilot exercise on classification in 2013. 


The Task Force selected three chemicals for assessment. All three chemicals had data available 


through assessments that were sent to the Cooperative Chemicals Assessment Meeting and had 


self-classifications available. The study found that the variances in classifications were due to 


several reasons. The primary reason was the use of different data sets for evaluation. Some of 


the classifiers used OECD's screening information data set (or SIDS) data solely, others didn't 


use SIDS at all and used different databases, and some used both. Other reasons included 


3 







differences in data interpretation, different use of read across, and inconsistent weighing of 


evidence. 


An earlier pilot study was conducted by the UN Sub-Committee of Experts on the GHS in 2005 


to assess the application of GHS classification criteria. The United States and the European 


Union participated in the study, which evaluated two pilot chemicals. Each country evaluated 


the same data on both chemicals, and proposed a GHS classification and label based on their 


independent evaluations. Although there was general agreement between both countries on the 


classifications of the chemicals, the study identified potential differences in interpretation of the 


GHS criteria. This exercise also showed that multiple factors can impact the outcome of hazard 


classifications, particularly the availability of complete and accessible data for all evaluators. 


Through pilot exercises like these, it is clear that guidance and tools are needed in order to ensure 


more accurate and consistent results in the application of the GHS criteria. 


The UN Sub-Committee of Experts has responded by developing the Practical Classification 


Issues (or PCI) informal correspondence group. This group's purpose is to clarify application of 


the GHS criteria by proposing changes to the GHS document and developing examples to 


illustrate application of the GHS criteria. 


The PCI group works to make sure that classifiers understand the intent of the specific 


classification provisions of the GHS and how to apply them as accurately as possible in order to 


ensure appropriate and consistent hazard classifications. All GHS examples developed by the 
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PCI group are sent to the UN Sub-Committee of Experts for review and approval and all 


approved examples are published on the UN GHS guidance webpage. 


The OECD has also responded to requests for guidance on consistent classification. In 2004, the 


OECD began development of the eChemPortal, a global portal of information on chemical 


substances. The portal allows users access to existing assessments and datasets for as many 


chemicals as possible through a variety of search options, including searches based on certain 


properties or effects, such as physical chemical properties, chemical identification, 


environmental fate and behavior, ecotoxicity and toxicity in the participating databases. 


The OECD works with several member countries (the United States, Japan, Canada), the 


European Commission, the European Chemicals Agency, the International Council of Chemical 


Industry Associations, the Business and Industry Advisory Committee, the World Health 


Organization's International Programme on Chemical Safety, UNEP Chemicals and 


Environmental NGO's on this project. 


A number of countries, particularly developing countries, have expressed the need for a globally 


harmonized list of classified chemicals to assist in the transition to their GHS-based regulations. 


The UN Sub-Committee of Experts has developed an informal correspondence group, which is 


being led by the United States, to explore how such a list could be developed. The group is 


currently developing a pilot classification exercise where classifications will be performed using 


available data and will be compared to classifications of existing lists. 
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OSHA has also responded to the need for more guidance on ensuring accurate and consistent 


classifications. We are currently developing two guidance products. One is designed to aid 


chemical manufacturers, importers, and employers in evaluating data and making weight of 


evidence determinations in a transparent and systematic manner. The other is a hazard 


classification guidance document. This document is designed to provide the regulated 


community with more guidance regarding the specific classification criteria to assist them in 


making classification decisions. The hazard classification guidance document is currently in the 


review process and we anticipate its publication by early 2015. 


While we want to continue towards our goal of achieving consistency in hazard classification 


world-wide, we should also continue our efforts to ensure harmonized hazard classifications 


across the various federal agencies in the United States. 


The United States has developed an interagency group to discuss issues related to the domestic 


implementation ofthe GHS. This group consists of OSHA, the Department ofTransportation (or 


DOT), EPA, the Consumer Product Safety Commission (or CPSC), the U.S. Coast Guard, and 


the State Department. The group meets regularly to develop and coordinate positions for GHS 


documents presented to the UN Sub-Committee of Experts, and to ensure that the revisions 


adopted by the UN will continue to reflect key United States priorities, and will not conflict with 


our hazard communication requirements. 


With OSHA's alignment with the GHS, manufacturers, importers, and distributors that transport 


chemicals should find that many chemicals classified for transport are classified similarly for the 
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workplace. OSHA worked with DOT during the rulemaking process, and we continue to work 


together to develop consistent guidance and interpretations. 


We also worked with EPA during the rulemaking to identify how to label pesticides so that each 


agency's regulatory requirements would be satisfied. OSHA is also working with EPA to 


develop SDS guidance for chemical users that must comply with the Resource Conservation and 


Recovery Act. And we are working with the CPSC on dual labeling issues as we implement the 


changes to the Hazard Communication Standard. 


A final point I'd like to make is that the level of evidence required for hazard communication 


should not be as high as that required to support regulatory decisions. 


A key message from the National Research Council report Science and Decisions was that the 


level and complexity of hazard identification and other steps in the risk assessment process 


should be consistent with the action or decision that it is intended to address. This "fit to 


purpose' concept is an important consideration when applying systematic evidence evaluation 


schemes for hazard communication. 


Regulatory decision-making, such as setting permissible exposure limits or IRIS reference 


concentrations, generally requires reasonably strong scientific evidence of hazard. The evidence 


that the chemical is causally associated with toxicity needs to be sufficiently convincing in order 


to estimate health risk for actions that impose costs and benefits to the regulated community. It 


would be inappropriate to apply this same high evidence 'bar' to hazard communication. 
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The purpose of hazard communication is to disclose information about chemicals and their 


potential hazards to employees. The degree of evidence to support a hazard finding for this 


purpose can rely on less certain evidence supported by studies oflesser quality. For this reason, 


the Hazard Communication Standard requires hazard statements on SDS and labels for 


substances that meet the GHS criteria for Category 2 'suspected' carcinogens and reproductive 


toxicants, in addition to substances meeting the stronger evidence criteria for Category 1 


'presumed' or 'known' toxicants. The Category 2 hazard category covers chemicals where there 


is only limited evidence of an effect in animal or human studies. 


Communication of hazard information on suspected toxicants allows employers and workers to 


exercise precautions before more definitive evidence required for regulatory action becomes 


available. This can avoid situations like what occurred with dibromochloropropane (DBCP) in 


the 1970s when manufacturers discounted early evidence of reproductive harm from 


experimental animal studies and failed to warn employees of the hazard. A decade later, it was 


shown that occupational exposures to this chemical caused sterility in male workers. DBCP is 


no longer used in the U.S. 


More recently, OSHA has become aware of evidence in human and animal studies that the 


widely used industrial chemical, bisphenol A (BP A), is associated with reproductive effects. 


Several published reviews have concluded that BP A is a potential reproductive toxicant. 


Internationally recognized authorities have classified BP A as a Category 2 'suspected' 


reproductive toxicant under GHS criteria. Despite this, some US manufacturers continue to 
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dismiss the evidence as insufficient to meet hazard requirements under the Hazard 


Communication Standard. 


All of this is to say that in order to have the most effective hazard communication standard, you 


have to start with objective, replicable, accurate and consistent hazard classifications. 


Regardless of how well we share the information, everyone has to be speaking the same 


language when it comes to hazards or else there is too much room for confusion, where 


inconsistent information can ultimately lead to workers' lives being put at risk. Hazard 


communication would also be made more effective if manufacturers use a transparent and more 


systematic approach to evaluating and integrating the available hazard evidence, regardless of 


whether the approach relies on expert judgment or a more structured process. 


Thank you again to EPA for holding this workshop. I look forward to hearing what everyone 


else has to say and I'm confident we can continue making progress towards improving the 


quality and consistency of hazard classifications. This is very important, so that we all get on the 


same page - the right page - and put ourselves in a position to better help protect the health of all 


workers. 
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1 (Slip Opinion) OCTOBER TERM, 2015 


Syllabus 


NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 


SUPREME COURT OF THE UNITED STATES 


Syllabus 


ENCINO MOTORCARS, LLC v. NAVARRO ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 


No. 15–415. Argued April 20, 2016—Decided June 20, 2016 


The Fair Labor Standards Act (FLSA) requires employers to pay over-
time compensation to covered employees who work more than 40 
hours in a given week.  In 1966, Congress enacted an exemption from
the overtime compensation requirement for “any salesman, parts-
man, or mechanic primarily engaged in selling or servicing automo-
biles” at a covered dealership.  Fair Labor Standards Amendments of 
1966, §209, 80 Stat. 836, codified as amended at 29 U. S. C. 
§213(b)(10)(A).  Congress authorized the Department of Labor to
promulgate necessary rules, regulations, or orders with respect to
this new provision. The Department exercised that authority in 1970 
and issued a regulation that defined “salesman” to mean “an employ-
ee who is employed for the purpose of and is primarily engaged in 
making sales or obtaining orders or contracts for sale of the vehicles 
. . . which the establishment is primarily engaged in selling.”  29 CFR 
§779.372(c)(1) (1971).  The regulation excluded service advisors, who 
sell repair and maintenance services but not vehicles, from the ex-
emption.  Several courts, however, rejected the Department’s conclu-
sion that service advisors are not covered by the statutory exemption. 
In 1978, the Department issued an opinion letter departing from its
previous position and stating that service advisors could be exempt 
under 29 U. S. C. §213(b)(10)(A).  In 1987, the Department confirmed
its new interpretation by amending its Field Operations Handbook to
clarify that service advisors should be treated as exempt under the 
statute.  In 2011, however, the Department issued a final rule that
followed the original 1970 regulation and interpreted the statutory
term “salesman” to mean only an employee who sells vehicles.  76 
Fed. Reg. 18859.  The Department gave little explanation for its deci-
sion to abandon its decades-old practice of treating service advisors 
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as exempt under §213(b)(10)(A).  
Petitioner is an automobile dealership.  Respondents are or were 


employed by petitioner as service advisors.  Respondents filed suit al-
leging that petitioner violated the FLSA by failing to pay them over-
time compensation when they worked more than 40 hours in a week. 
Petitioner moved to dismiss, arguing that the FLSA overtime provi-
sions do not apply to respondents because service advisors are cov-
ered by the §213(b)(10)(A) exemption.  The District Court granted the 
motion, but the Ninth Circuit reversed in relevant part.  Deferring 
under Chevron U. S. A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U. S. 837, to the interpretation set forth in the 2011 regula-
tion, the court held that service advisors are not covered by the 
§213(b)(10)(A) exemption. 


Held: Section 213(b)(10)(A) must be construed without placing control-
ling weight on the Department’s 2011 regulation.  Pp. 7–12.


(a) When an agency is authorized by Congress to issue regulations 
and promulgates a regulation interpreting a statute it enforces, the 
interpretation receives deference if the statute is ambiguous and the
agency’s interpretation is reasonable.  See Chevron, supra, at 842– 
844. When Congress authorizes an agency to proceed through notice-
and-comment rulemaking, that procedure is a “very good indicator”
that Congress intended the regulation to carry the force of law, so 
Chevron should apply.  United States v. Mead Corp., 533 U. S. 218, 
229–230.  But Chevron deference is not warranted where the regula-
tion is “procedurally defective”—that is, where the agency errs by 
failing to follow the correct procedures in issuing the regulation.  533 
U. S., at 227. 


One basic procedural requirement of administrative rulemaking is 
that an agency must give adequate reasons for its decisions.  Where 
the agency has failed to provide even a minimal level of analysis, its
action is arbitrary and capricious and so cannot carry the force of
law. Agencies are free to change their existing policies, but in ex-
plaining its changed position, an agency must be cognizant that
longstanding policies may have “engendered serious reliance inter-
ests that must be taken into account.” FCC v. Fox Television Sta-
tions, Inc., 556 U. S. 502, 515.  An “[u]nexplained inconsistency” in
agency policy is “a reason for holding an interpretation to be an arbi-
trary and capricious change from agency practice,” National Cable & 
Telecommunications Assn. v. Brand X Internet Services, 545 U. S. 
967, 981, and an arbitrary and capricious regulation of this sort re-
ceives no Chevron deference. Pp. 7–10.


(b) Applying those principles, the 2011 regulation was issued with-
out the reasoned explanation that was required in light of the De-
partment’s change in position and the significant reliance interests 
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involved. The industry had relied since 1978 on the Department’s 
position that service advisors are exempt from the FLSA’s overtime
pay requirements, and had negotiated and structured compensation
plans against this background understanding.  In light of this back-
ground, the Department needed a more reasoned explanation for its 
decision to depart from its existing enforcement policy.  The Depart-
ment instead said almost nothing.  It did not analyze or explain why
the statute should be interpreted to exempt dealership employees 
who sell vehicles but not dealership employees who sell services.
This lack of reasoned explication for a regulation that is inconsistent
with the Department’s longstanding earlier position results in a rule 
that cannot carry the force of law, and so the regulation does not re-
ceive Chevron deference.  It is appropriate to remand for the Ninth
Circuit to interpret §213(b)(10)(A) in the first instance.  Pp. 10–12. 


780 F. 3d 1267, vacated and remanded. 


KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined.  
GINSBURG, J., filed a concurring opinion, in which SOTOMAYOR, J., 
joined. THOMAS, J., filed a dissenting opinion, in which ALITO, J., joined. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 


SUPREME COURT OF THE UNITED STATES 


No. 15–415 


ENCINO MOTORCARS, LLC, PETITIONER v. 

HECTOR NAVARRO, ET AL.
 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT
 


[June 20, 2016] 



JUSTICE KENNEDY delivered the opinion of the Court. 
This case addresses whether a federal statute requires


payment of increased compensation to certain automobile 
dealership employees for overtime work.  The federal 
statute in question is the Fair Labor Standards Act 
(FLSA), 29 U. S. C. §201 et seq., enacted in 1938 to “pro
tect all covered workers from substandard wages and 
oppressive working hours.”  Barrentine v. Arkansas-Best 
Freight System, Inc., 450 U. S. 728, 739 (1981).  Among its
other provisions, the FLSA requires employers to pay 
overtime compensation to covered employees who work 
more than 40 hours in a given week.  The rate of overtime 
pay must be “not less than one and one-half times the 
regular rate” of the employee’s pay.  §207(a).


Five current and former service advisors brought this
suit alleging that the automobile dealership where they 
were employed was required by the FLSA to pay them
overtime wages. The dealership contends that the posi
tion and duties of a service advisor bring these employees 
within §213(b)(10)(A), which establishes an exemption
from the FLSA overtime provisions for certain employees 







  


 


 
 


   
 


   


 


 


 


2 ENCINO MOTORCARS, LLC v. NAVARRO 


Opinion of the Court 


engaged in selling or servicing automobiles.  The case 
turns on the interpretation of this exemption. 


I 

A 



Automobile dealerships in many communities not only 
sell vehicles but also sell repair and maintenance services. 
Among the employees involved in providing repair and 
maintenance services are service advisors, partsmen, and 
mechanics. Service advisors interact with customers and 
sell them services for their vehicles.  A service advisor’s 
duties may include meeting customers; listening to their 
concerns about their cars; suggesting repair and mainte
nance services; selling new accessories or replacement 
parts; recording service orders; following up with custom
ers as the services are performed (for instance, if new
problems are discovered); and explaining the repair and 
maintenance work when customers return for their vehi
cles. See App. 40–41; see also Brennan v. Deel Motors, 
Inc., 475 F. 2d 1095, 1096 (CA5 1973); 29 CFR 
§779.372(c)(4) (1971). Partsmen obtain the vehicle parts
needed to perform repair and maintenance and provide 
those parts to the mechanics. See §779.372(c)(2).  Me
chanics perform the actual repair and maintenance work.
See §779.372(c)(3). 


In 1961, Congress enacted a blanket exemption from the 
FLSA’s minimum wage and overtime provisions for all 
automobile dealership employees. Fair Labor Standards 
Amendments of 1961, §9, 75 Stat. 73.  In 1966, Congress 
repealed that broad exemption and replaced it with a 
narrower one. The revised statute did not exempt dealer
ship employees from the minimum wage requirement.  It 
also limited the exemption from the overtime compensa
tion requirement to cover only certain employees—in 
particular, “any salesman, partsman, or mechanic primar
ily engaged in selling or servicing automobiles, trailers, 
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trucks, farm implements, or aircraft” at a covered dealer
ship. Fair Labor Standards Amendments of 1966, §209,
80 Stat. 836. Congress authorized the Department of
Labor to “promulgate necessary rules, regulations, or
orders” with respect to this new provision. §602, id., at 
844. 


The Department exercised that authority in 1970 and
issued a regulation that defined the statutory terms
“salesman,” “partsman,” and “mechanic.”  35 Fed. Reg.
5896 (1970) (codified at 29 CFR §779.372(c)).  The De
partment intended its regulation as a mere interpretive
rule explaining its own views, rather than a legislative 
rule with the force and effect of law; and so the Depart
ment did not issue the regulation through the notice-and
comment procedures of the Administrative Procedure Act. 
See 35 Fed. Reg. 5856; see also 5 U. S. C. §553(b)(A) (ex
empting interpretive rules from notice and comment). 


The 1970 interpretive regulation defined “salesman” to
mean “an employee who is employed for the purpose of 
and is primarily engaged in making sales or obtaining 
orders or contracts for sale of the vehicles or farm imple
ments which the establishment is primarily engaged in
selling.” 29 CFR §779.372(c)(1) (1971).  By limiting the
statutory term to salesmen who sell vehicles or farm
implements, the regulation excluded service advisors from 
the exemption, since a service advisor sells repair and 
maintenance services but not the vehicle itself.  The regu
lation made that exclusion explicit in a later subsection:
“Employees variously described as service manager, ser
vice writer, service advisor, or service salesman . . . are not 
exempt under [the statute]. This is true despite the fact
that such an employee’s principal function may be dis
agnosing [sic] the mechanical condition of vehicles brought 
in for repair, writing up work orders for repairs authorized
by the customer, assigning the work to various employees 
and directing and checking on the work of mechanics.” 
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§779.372(c)(4).
Three years later, the Court of Appeals for the Fifth


Circuit rejected the Department’s conclusion that service
advisors are not covered by the statutory exemption.  Deel 
Motors, supra. Certain District Courts followed that 
precedent. See Yenney v. Cass County Motors, 81 CCH LC 
¶33,506 (Neb. 1977); Brennan v. North Bros. Ford, Inc., 76 
CCH LC ¶33,247 (ED Mich. 1975), aff ’d sub nom. Dunlop 
v. North Bros. Ford, Inc., 529 F. 2d 524 (CA6 1976) (table); 
Brennan v. Import Volkswagen, Inc., 81 CCH LC ¶33,522 
(Kan. 1975).


In the meantime, Congress amended the statutory 
provision by enacting its present text, which now sets out 
the exemption in two subsections.  Fair Labor Standards 
Amendments of 1974, §14, 88 Stat. 65.  The first subsec
tion is at issue in this case.  It exempts “any salesman, 
partsman, or mechanic primarily engaged in selling or 
servicing automobiles, trucks, or farm implements” at a 
covered dealership. 29 U. S. C. §213(b)(10)(A).  The second 
subsection exempts “any salesman primarily engaged in 
selling trailers, boats, or aircraft” at a covered dealership.
§213(b)(10)(B). The statute thus exempts certain employ
ees engaged in servicing automobiles, trucks, or farm
implements, but not similar employees engaged in servic
ing trailers, boats, or aircraft.


In 1978, the Department issued an opinion letter de
parting from its previous position.  Taking a position 
consistent with the cases decided by the courts, the opin
ion letter stated that service advisors could be exempt 
under §213(b)(10)(A). Dept. of Labor, Wage & Hour Div., 
Opinion Letter No. 1520 (WH–467) (1978), [1978–1981 
Transfer Binder] CCH Wages–Hours Administrative 
Rulings ¶31,207.  The letter acknowledged that the De
partment’s new policy “represent[ed] a change from the 
position set forth in section 779.372(c)(4)” of its 1970 
regulation.  In 1987, the Department confirmed its 1978 
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interpretation by amending its Field Operations Hand
book to clarify that service advisors should be treated as 
exempt under §213(b)(10)(A). It observed that some courts 
had interpreted the statutory exemption to cover service 
advisors; and it stated that, as a result of those decisions, 
it would “no longer deny the [overtime] exemption for such 
employees.”  Dept. of Labor, Wage & Hour Div., Field 
Operations Handbook, Insert No. 1757, 24L04–4(k)
(Oct. 20, 1987), online at https://perma.cc/5GHD-KCJJ (all 
Internet materials as last visited June 16, 2016).  The 
Department again acknowledged that its new position
represented a change from its 1970 regulation and stated
that the regulation would “be revised as soon as is practi
cable.” Ibid. 


Twenty-one years later, in 2008, the Department at last
issued a notice of proposed rulemaking.  73 Fed. Reg.
43654. The notice observed that every court that had 
considered the question had held service advisors to be
exempt under §213(b)(10)(A), and that the Department 
itself had treated service advisors as exempt since 1987. 
Id., at 43658–43659.  The Department proposed to revise
its regulations to accord with existing practice by inter
preting the exemption in §213(b)(10)(A) to cover service 
advisors. 


In 2011, however, the Department changed course yet 
again. It announced that it was “not proceeding with the 
proposed rule.” 76 Fed. Reg. 18833.  Instead, the Depart
ment completed its 2008 notice-and-comment rulemaking 
by issuing a final rule that took the opposite position from 
the proposed rule.  The new final rule followed the original 
1970 regulation and interpreted the statutory term 
“salesman” to mean only an employee who sells automo
biles, trucks, or farm implements.  Id., at 18859 (codified 
at 29 CFR §779.372(c)(1)). 


The Department gave little explanation for its decision
to abandon its decades-old practice of treating service 
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advisors as exempt under §213(b)(10)(A). It was also less 
than precise when it issued its final rule.  As described 
above, the 1970 regulation included a separate subsection
stating in express terms that service advisors “are
not exempt” under the relevant provision. 29 CFR 
§779.372(c)(4) (1971). In promulgating the 2011 regula
tion, however, the Department eliminated that separate 
subsection.  According to the United States, this change 
appears to have been “an inadvertent mistake in drafting.” 
Tr. of Oral Arg. 50. 


B 
Petitioner is a Mercedes-Benz automobile dealership in 


the Los Angeles area. Respondents are or were employed
by petitioner as service advisors.  They assert that peti
tioner required them to be at work from 7 a.m. to 6 p.m. at 
least five days per week, and to be available for work 
matters during breaks and while on vacation. App. 39–40.
Respondents were not paid a fixed salary or an hourly
wage for their work; instead, they were paid commissions 
on the services they sold.  Id., at 40–41. 


Respondents sued petitioner in the United States Dis
trict Court for the Central District of California, alleging
that petitioner violated the FLSA by failing to pay them 
overtime compensation when they worked more than 40
hours in a week.  Id., at 42–44.  Petitioner moved to dis
miss, arguing that the FLSA overtime provisions do not 
apply to respondents because service advisors are covered 
by the statutory exemption in §213(b)(10)(A). The District 
Court agreed and granted the motion to dismiss. 


The Court of Appeals for the Ninth Circuit reversed in
relevant part.  It construed the statute by deferring under 
Chevron U. S. A. Inc. v. Natural Resources Defense Coun-
cil, Inc., 467 U. S. 837 (1984), to the interpretation set 
forth by the Department in its 2011 regulation. Applying
that deference, the Court of Appeals held that service 
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advisors are not covered by the §213(b)(10)(A) exemption. 
780 F. 3d 1267 (2015).  The Court of Appeals recognized,
however, that its decision conflicted with cases from a 
number of other courts. Id., at 1274 (citing, inter alia, 
Walton v. Greenbrier Ford, Inc., 370 F. 3d 446 (CA4 2004); 
Deel Motors, 475 F. 2d 1095; Thompson v. J. C. Billion, 
Inc., 368 Mont. 299, 294 P. 3d 397 (2013)). This Court 
granted certiorari to resolve the question.  577 U. S. ___ 
(2016). 


II
 
A 



The full text of the statutory subsection at issue states
that the overtime provisions of the FLSA shall not apply 
to: 


“any salesman, partsman, or mechanic primarily en
gaged in selling or servicing automobiles, trucks, or 
farm implements, if he is employed by a nonmanufac
turing establishment primarily engaged in the busi
ness of selling such vehicles or implements to ultimate 
purchasers.”  §213(b)(10)(A). 


The question presented is whether this exemption should 
be interpreted to include service advisors.  To resolve that 
question, it is necessary to determine what deference, 
if any, the courts must give to the Department’s 2011
interpretation. 


In the usual course, when an agency is authorized by 
Congress to issue regulations and promulgates a regula
tion interpreting a statute it enforces, the interpretation
receives deference if the statute is ambiguous and if the
agency’s interpretation is reasonable.  This principle is
implemented by the two-step analysis set forth in Chev-
ron. At the first step, a court must determine whether
Congress has “directly spoken to the precise question at
issue.” 467 U. S., at 842. If so, “that is the end of the 
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matter; for the court, as well as the agency, must give 
effect to the unambiguously expressed intent of Congress.” 
Id., at 842–843.  If not, then at the second step the court 
must defer to the agency’s interpretation if it is “reasona
ble.” Id., at 844. 
 A premise of Chevron is that when Congress grants an
agency the authority to administer a statute by issuing 
regulations with the force of law, it presumes the agency
will use that authority to resolve ambiguities in the statu
tory scheme.  See id., at 843–844; United States v. Mead 
Corp., 533 U. S. 218, 229–230 (2001).  When Congress
authorizes an agency to proceed through notice-and
comment rulemaking, that “relatively formal administra
tive procedure” is a “very good indicator” that Congress 
intended the regulation to carry the force of law, so Chev-
ron should apply.  Mead Corp., supra, at 229–230.  But 
Chevron deference is not warranted where the regulation
is “procedurally defective”—that is, where the agency errs
by failing to follow the correct procedures in issuing the 
regulation. 533 U. S., at 227; cf. Long Island Care at 
Home, Ltd. v. Coke, 551 U. S. 158, 174–176 (2007) (reject
ing challenge to procedures by which regulation was is
sued and affording Chevron deference). Of course, a party 
might be foreclosed in some instances from challenging 
the procedures used to promulgate a given rule.  Cf., e.g., 
JEM Broadcasting Co. v. FCC, 22 F. 3d 320, 324–326 
(CADC 1994); cf. also Auer v. Robbins, 519 U. S. 452, 458– 
459 (1997) (party cannot challenge agency’s failure to 
amend its rule in light of changed circumstances without 
first seeking relief from the agency).  But where a proper
challenge is raised to the agency procedures, and those 
procedures are defective, a court should not accord Chev-
ron deference to the agency interpretation.  Respondents
do not contest the manner in which petitioner has chal
lenged the agency procedures here, and so this opinion 
assumes without deciding that the challenge was proper. 
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One of the basic procedural requirements of administra
tive rulemaking is that an agency must give adequate 
reasons for its decisions.  The agency “must examine the 
relevant data and articulate a satisfactory explanation for 
its action including a rational connection between the facts
found and the choice made.” Motor Vehicle Mfrs. Assn. of 
United States, Inc. v. State Farm Mut. Automobile Ins. Co., 
463 U. S. 29, 43 (1983) (internal quotation marks omitted). 
That requirement is satisfied when the agency’s explana
tion is clear enough that its “path may reasonably be 
discerned.” Bowman Transp., Inc. v. Arkansas-Best 
Freight System, Inc., 419 U. S. 281, 286 (1974).  But where 
the agency has failed to provide even that minimal level of
analysis, its action is arbitrary and capricious and so 
cannot carry the force of law. See 5 U. S. C. §706(2)(A); 
State Farm, supra, at 42–43. 


Agencies are free to change their existing policies as 
long as they provide a reasoned explanation for the 
change. See, e.g., National Cable & Telecommunications 
Assn. v. Brand X Internet Services, 545 U. S. 967, 981–982 
(2005); Chevron, 467 U. S., at 863–864.  When an agency
changes its existing position, it “need not always provide a 
more detailed justification than what would suffice for a
new policy created on a blank slate.” FCC v. Fox Televi-
sion Stations, Inc., 556 U. S. 502, 515 (2009).  But the 
agency must at least “display awareness that it is chang
ing position” and “show that there are good reasons for the 
new policy.” Ibid. (emphasis deleted). In explaining its
changed position, an agency must also be cognizant that
longstanding policies may have “engendered serious reli
ance interests that must be taken into account.”  Ibid.; see 
also Smiley v. Citibank (South Dakota), N. A., 517 U. S. 
735, 742 (1996). “In such cases it is not that further justi
fication is demanded by the mere fact of policy change; but 
that a reasoned explanation is needed for disregarding 
facts and circumstances that underlay or were engendered 
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by the prior policy.” Fox Television Stations, supra, at 
515–516. It follows that an “[u]nexplained inconsistency”
in agency policy is “a reason for holding an interpretation 
to be an arbitrary and capricious change from agency 
practice.” Brand X, supra, at 981.  An arbitrary and ca
pricious regulation of this sort is itself unlawful and re
ceives no Chevron deference. See Mead Corp., supra, at 
227. 


B 
Applying those principles here, the unavoidable conclu


sion is that the 2011 regulation was issued without the
reasoned explanation that was required in light of the 
Department’s change in position and the significant reli
ance interests involved. In promulgating the 2011 regula
tion, the Department offered barely any explanation. A 
summary discussion may suffice in other circumstances, 
but here—in particular because of decades of industry
reliance on the Department’s prior policy—the explanation 
fell short of the agency’s duty to explain why it deemed it
necessary to overrule its previous position.


The retail automobile and truck dealership industry had
relied since 1978 on the Department’s position that service
advisors are exempt from the FLSA’s overtime pay re
quirements.  See National Automobile Dealers Associa
tion, Comment Letter on Proposed Rule Updating Reg
ulations Issued Under the Fair Labor Standards Act 
(Sept. 26, 2008), online at https://www.regulations.gov/
#!documentDetail;D=WHD-2008-0003-0038.  Dealerships
and service advisors negotiated and structured their com
pensation plans against this background understanding.
Requiring dealerships to adapt to the Department’s new 
position could necessitate systemic, significant changes to 
the dealerships’ compensation arrangements.  See Brief 
for National Automobile Dealers Association et al. as 
Amici Curiae 13–14. Dealerships whose service advisors 
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are not compensated in accordance with the Department’s
new views could also face substantial FLSA liability, see 
29 U. S. C. §216(b), even if this risk of liability may be 
diminished in some cases by the existence of a separate
FLSA exemption for certain employees paid on a commis
sion basis, see §207(i), and even if a dealership could 
defend against retroactive liability by showing it relied in 
good faith on the prior agency position, see §259(a).  In 
light of this background, the Department needed a more
reasoned explanation for its decision to depart from its
existing enforcement policy.


The Department said that, in reaching its decision, it 
had “carefully considered all of the comments, analyses,
and arguments made for and against the proposed changes.”
76 Fed. Reg. 18832. And it noted that, since 1978, it 
had treated service advisors as exempt in certain circum
stances. Id., at 18838. It also noted the comment from the 
National Automobile Dealers Association stating that the
industry had relied on that interpretation.  Ibid. 


But when it came to explaining the “good reasons for the
new policy,” Fox Television Stations, supra, at 515, the 
Department said almost nothing.  It stated only that it 
would not treat service advisors as exempt because “the 
statute does not include such positions and the Depart
ment recognizes that there are circumstances under which
the requirements for the exemption would not be met.” 76 
Fed. Reg. 18838.  It continued that it “believes that this 
interpretation is reasonable” and “sets forth the appropri
ate approach.” Ibid.  Although an agency may justify its 
policy choice by explaining why that policy “is more con
sistent with statutory language” than alternative policies, 
Long Island Care at  Home, 551 U. S., at 175 (internal 
quotation marks omitted), the Department did not analyze
or explain why the statute should be interpreted to exempt
dealership employees who sell vehicles but not dealership
employees who sell services (that is, service advisors). 
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And though several public comments supported the De
partment’s reading of the statute, the Department did not
explain what (if anything) it found persuasive in those
comments beyond the few statements above.


It is not the role of the courts to speculate on reasons
that might have supported an agency’s decision.  “[W]e
may not supply a reasoned basis for the agency’s action
that the agency itself has not given.” State Farm, 463 
U. S., at 43 (citing SEC v. Chenery Corp., 332 U. S. 194, 
196 (1947)). Whatever potential reasons the Department 
might have given, the agency in fact gave almost no rea
sons at all. In light of the serious reliance interests at
stake, the Department’s conclusory statements do not 
suffice to explain its decision. See Fox Television Stations, 
556 U. S., at 515–516.  This lack of reasoned explication
for a regulation that is inconsistent with the Department’s
longstanding earlier position results in a rule that cannot
carry the force of law. See 5 U. S. C. §706(2)(A); State 
Farm, supra, at 42–43.  It follows that this regulation does
not receive Chevron deference in the interpretation of the 
relevant statute. 


* * * 
For the reasons above, §213(b)(10)(A) must be construed 


without placing controlling weight on the Department’s
2011 regulation. Because the decision below relied on 
Chevron deference to this regulation, it is appropriate to
remand for the Court of Appeals to interpret the statute in
the first instance. Cf. Mead, 533 U. S., at 238–239.  The 
judgment of the Court of Appeals is vacated, and the case 
is remanded for further proceedings consistent with this
opinion. 


It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 


No. 15–415 


ENCINO MOTORCARS, LLC, PETITIONER v. 

HECTOR NAVARRO, ET AL.
 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT
 


[June 20, 2016] 



JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR 
joins, concurring. 


I agree in full that, in issuing its 2011 rule, the Depart
ment of Labor did not satisfy its basic obligation to explain 
“that there are good reasons for [a] new policy.” FCC v. 
Fox Television Stations, Inc., 556 U. S. 502, 515 (2009). 
The Department may have adequate reasons to construe 
the Fair Labor Standards Act automobile-dealership
exemption as it did. The 2011 rulemaking tells us pre
cious little, however, about what those reasons are.1 


—————— 
1 Unlike JUSTICE THOMAS, I am not persuaded that, sans Chevron, the 


Ninth Circuit should conclude on remand that service advisors are 
categorically exempt from hours regulations.  As that court previously
explained, “[s]ervice advisors may be ‘salesmen’ in a generic sense, but
they [may fall outside the exemption because they] do not personally
sell cars and they do not personally service cars.”  780 F. 3d 1267, 1274 
(2015).  Moreover, in its briefing before this Court, the Department of
Labor responded to the argument that “the exemption’s application to a
‘partsman’ ” “confirm[s] that a service advisor is a salesman primarily
engaged in servicing automobiles.”  Post, at 3–4 (THOMAS, J, dissent
ing). See Brief for United States as Amicus Curiae 22–23 (maintaining
that partsmen, unlike service advisors, actually engage in maintenance
and repair work); Brief for Respondents 11 (contending that partsmen
“ge[t] their hands dirty” by “work[ing] as a mechanic’s right-hand man 
or woman”); id., at 32–35 (cataloguing descriptions of partsmen respon
sibilities drawn from occupational handbooks and training manuals). 
The Court appropriately leaves the proper ranking of service advisors 
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I write separately to stress that nothing in today’s opin
ion disturbs well-established law. In particular, where an
agency has departed from a prior position, there is no 
“heightened standard” of arbitrary-and-capricious review. 
Id., at 514. See also ante, at 9. An agency must “display 
awareness that it is changing position” and “show that
there are good reasons for the new policy.” Fox, 556 U. S., 
at 515 (emphasis deleted). “But it need not demonstrate 
to a court’s satisfaction that the reasons for the new policy 
are better than the reasons for the old one; it suffices that 
the new policy is permissible under the statute, that there
are good reasons for it, and that the agency believes it to 
be better, which the conscious change of course adequately
indicates.” Ibid. 


The Court’s bottom line remains unaltered: 
“ ‘[U]nexplained inconsistency’ in agency policy is ‘a reason 
for holding an interpretation to be an arbitrary and capri
cious change from agency practice.’ ” Ante, at 10 (quoting 
National Cable & Telecommunications Assn. v. Brand X 
Internet Services, 545 U. S. 967, 981 (2005)).  Industry
reliance may spotlight the inadequacy of an agency’s
explanation. See ante, at 10 (“decades of industry reli
ance” make “summary discussion” inappropriate).  But 
reliance does not overwhelm good reasons for a policy 
change. Even if the Department’s changed position would 
“necessitate systemic, significant changes to the dealer
ships’ compensation arrangements,” ante, at 10, the De
partment would not be disarmed from determining that
the benefits of overtime coverage outweigh those costs.2 


—————— 


to the Court of Appeals in the first instance.   
2 If the Department decides to reissue the 2011 rule, I doubt that


reliance interests would pose an insurmountable obstacle.  As the Court 
acknowledges, ante, at 11, an affirmative defense in the Fair Labor 
Standards Act (FLSA) protects regulated parties against retroactive 
liability for actions taken in good-faith reliance on superseded agency 
guidance, 29 U. S. C. §259(a).  And a separate FLSA exemption covers 
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“If the action rests upon . . . an exercise of judgment in an 
area which Congress has entrusted to the agency[,] of 
course it must not be set aside because the reviewing court 
might have made a different determination were it em
powered to do so.”  SEC v. Chenery Corp., 318 U. S. 80, 94 
(1943). 


—————— 


many service advisors: retail or service workers who receive at least 
half of their pay on commission, so long as their regular rate of pay is
more than 1½ times the minimum wage. Ante, at 11 (citing §207(i)); 
see Brief for Petitioner 13, n. 4 (many service advisors are paid on a
commission basis).  Thus, the cost of the Department’s policy shift may 
be considerably less than the dealerships project.  Finally, I note, the
extent to which the Department is obliged to address reliance will be
affected by the thoroughness of public comments it receives on the 
issue.  In response to its 2008 proposal, the Department received only
conclusory references to industry reliance interests.  See ante, at 10 
(citing comment from National Automobile Dealers Association).  An 
agency cannot be faulted for failing to discuss at length matters only
cursorily raised before it. 
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SUPREME COURT OF THE UNITED STATES 


No. 15–415 


ENCINO MOTORCARS, LLC, PETITIONER v. 

HECTOR NAVARRO, ET AL.
 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT
 


[June 20, 2016] 



JUSTICE THOMAS, with whom JUSTICE ALITO joins,
dissenting. 


The Court granted this case to decide whether an ex-
emption under the Fair Labor Standards Act (FLSA), 29
U. S. C. §201 et seq., “requires payment of increased com-
pensation to certain automobile dealership employees”—
known as service advisors—“for overtime work.”  Ante, at 
1; see also ante, at 2, 7.  The majority declines to resolve
that question. Instead, after explaining why the Court 
owes no deference to the Department of Labor’s regulation 
purporting to interpret this provision, see Chevron U. S. A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 
837, 843 (1984), the majority leaves it “for the Court of
Appeals to interpret the statute in the first instance.” 
Ante, at 12. 


I agree with the majority’s conclusion that we owe no 
Chevron deference to the Department’s position because
“deference is not warranted where [a] regulation is ‘proce-
durally defective.’ ” Ante, at 8. But I disagree with its 
ultimate decision to punt on the issue before it.  We have 
an “obligation . . . to decide the merits of the question
presented.” CBOCS West, Inc. v. Humphries, 553 U. S. 
442, 472 (2008) (THOMAS, J., dissenting).  We need not 
wade into the murky waters of Chevron deference to de-
cide whether the Ninth Circuit’s reading of the statute 
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was correct. We must instead examine the statutory text. 
That text reveals that service advisors are salesmen pri-
marily engaged in the selling of services for automobiles. 
Accordingly, I would reverse the Ninth Circuit’s judgment.


Federal law requires overtime pay for certain employees 
who work more than 40 hours per week. §207(a)(2)(C).
But the FLSA exempts various categories of employees 
from this overtime requirement.  §213. The question
before the Court is whether the following exemption en-
compasses service advisors: 


“The provisions of section 207 of this title shall not 
apply with respect to— 
.  .  .  .  . 


“(10)(A) any salesman, partsman, or mechanic 
primarily engaged in selling or servicing automo-
biles, trucks, or farm implements, if he is employed 
by a nonmanufacturing establishment primarily 
engaged in the business of selling such vehicles or 
implements to ultimate purchasers.”  §213(b). 


I start with the uncontroversial notion that a service 
advisor is a “salesman.” The FLSA does not define the 
term “salesman,” so “we give the term its ordinary mean-
ing.” Taniguchi v. Kan Pacific Saipan, Ltd., 566 U. S. ___, 
___ (2012) (slip op., at 5).  A “salesman” is someone who 
sells goods or services.  14 Oxford English Dictionary 391
(2d ed. 1989) (“[a] man whose business it is to sell goods or 
conduct sales”); Random House Dictionary of the English 
Language 1262 (1966) (Random House) (“a man who sells 
goods, services, etc.”). Service advisors, whose role it is to 
“interact with customers and sell them services for their 
vehicles,” ante, at 2, are plainly “salesm[e]n.”  See ibid. 
(cataloguing sales-related duties of service advisors).   


A service advisor, however, is not “primarily engaged in 
selling . . . automobiles.”  §213(b)(10)(A). On the contrary, 
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a service advisor is a “salesman” who sells servicing solu-
tions. Ante, at 2. So the exemption applies only if it cov- 
ers not only those salesmen primarily engaged in selling
automobiles but also those salesmen primarily engaged in 
servicing automobiles.


The exemption’s structure confirms that salesmen could 
do both. The exemption contains three nouns (“salesman,
partsman, or mechanic”) and two gerunds (“selling or 
servicing”).  The three nouns are connected by the disjunc-
tive “or,” as are the gerunds.  So unless context dictates 
otherwise, a salesman can either be engaged in selling or 
servicing automobiles.  Cf. Reiter v. Sonotone Corp., 442 
U. S. 330, 339 (1979).


 Context does not dictate otherwise.  A salesman, namely, 
one who sells servicing solutions, can be “primarily 
engaged in . . . servicing automobiles.”  §213(b)(10)(A). 
The FLSA does not define the term “servicing,” but its
ordinary meaning includes both “[t]he action of maintain-
ing or repairing a motor vehicle” and “the action of provid-
ing a service.” 15 Oxford English Dictionary 39; see also
Random House 1304 (defining “service” to mean “the 
providing . . . of . . . activities required by the public, as
maintenance, repair, etc.”).  A service advisor’s selling of 
service solutions fits both definitions.  The service advisor 
is the customer’s liaison for purposes of deciding what 
parts are necessary to maintain or repair a vehicle, and 
therefore is primarily engaged in “the action of maintain-
ing or repairing a motor vehicle” or “the action of provid-
ing a service” for an automobile.


Other features of the exemption confirm that a service 
advisor is a salesman primarily engaged in servicing
automobiles.  Consider the exemption’s application to a
“partsman.” Like a service advisor, a partsman neither 
sells vehicles nor repairs vehicles himself.  See 29 CFR 
§779.372(c)(2) (2015) (defining “partsman” as “any em-
ployee employed for the purpose of and primarily engaged 
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in requisitioning, stocking, and dispensing parts”).  For 
the provision to exempt partsmen, then, the phrase “pri-
marily engaged in . . . servicing” must cover some employ-
ees who do not themselves perform repair or maintenance. 
So “servicing” refers not only to the physical act of repair-
ing or maintaining a vehicle but also to acts integral to the
servicing process more generally. 


Respondents’ contrary contentions are unavailing.  They
first invoke the distributive canon: “Where a sentence 
contains several antecedents and several consequents,”
the distributive canon instructs courts to “read [those 
several terms] distributively and apply the words to the 
subjects which, by context, they seem most properly to
relate.” 2A N. Singer & S. Singer, Sutherland on Statu-
tory Construction §47.26, on p. 448 (rev. 7th ed. 2014). 
Respondents accordingly maintain that 29 U. S. C. 
§213(b)(10)(A) exempts only salesmen primarily engaged 
in selling automobiles.  Brief for Respondents 20–26. But 
the distributive canon is less helpful in cases such as this 
because the antecedents and consequents cannot be read-
ily matched on a one-to-one basis.  Here, there are three 
nouns to be matched with only two gerunds, so the canon
does not overcome the exemption’s plain meaning.  Per-
haps respondents might have a better argument if the 
statute exempted “salesman or mechanics who primarily 
engage in selling or servicing automobiles.”  In such a 
case, one might assume that Congress meant the nouns 
and gerunds to match on a one-to-one basis, and the dis-
tributive canon could be utilized to determine how the 
matching should occur.  But that is not the statute before 
us. For the reasons explained, supra, at 3–4, the plain
meaning of the various terms in the exemption establish 
that the term “salesman” is not limited to only those who
sell automobiles. It also extends to those “primarily en-
gaged in . . . servicing automobiles.”  §213(b)(10)(A).


Respondents also resist this natural reading of the 
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exemption by invoking the made-up canon that courts 
must narrowly construe the FLSA exemptions.  Brief for 
Respondents 41–42. The Ninth Circuit agreed with re-
spondents on this score. 780 F. 3d 1267, 1271–1272, n. 3 
(2015). The court should not do so again on remand. We 
have declined to apply that canon on two recent occasions,
one of which also required the Court to parse the meaning
of an exemption in §213.  Christopher v. SmithKline Bee-
cham Corp., 567 U. S. ___, ___–___, n. 21 (2012) (slip op., 
at 19–20, n. 21); see also Sandifer v. United States Steel 
Corp., 571 U. S. ___, ___, n. 7 (2014) (slip op., at 11, n. 7). 
There is no basis to infer that Congress means anything 
beyond what a statute plainly says simply because the 
legislation in question could be classified as “remedial.” 
See Scalia, Assorted Canards of Contemporary Legal
Analysis, 40 Case W. Res. L. Rev. 581, 581–586 (1990).
Indeed, this canon appears to “res[t] on an elemental
misunderstanding of the legislative process,” viz., “that 
Congress intend[s] statutes to extend as far as possible in
service of a singular objective.”  Brief for Chamber of 
Commerce of the United States of America et al. as Amici 
Curiae 7. 


* * * 
For the foregoing reasons, I would hold that the FLSA 


exemption set out in §213(b)(10)(A) covers the service
advisors in this case. Service advisors are “primarily
engaged in . . . servicing automobiles,” given their integral 
role in selling and providing vehicle services.  Accordingly,
I would reverse the judgment of the Ninth Circuit. 





		5$0415z

		5$0415L

		5$0415P

		5$0415N





