
UNITED ST.\ TES OF AMERICA 

OCCUPXflONAL SAFETY i...'\: HE,\L TH REVIEW C01\1MISSION 

SECRET.\RY OF L.\BOR. 

Complainant. 

OSHRC Docket No. l l ' 
\. 

KlE\VlT POWER CONSTRUCTORS. lNC.. 

Resp1rndent: 

\PA \VATCH CONSTRLCrroN T\SK FORCE . 

. /111/c'll.\ ( '11ri11e . 

. ~Jf/Cl'S Cl'RIAE BRIEF OF APA \VATCH Ii\ SUPPORT OF 
RESPONDENT IN Sl'PPORT OF .\FFIR'\IANCE IN P.\RT AND 

REVERS.\L IN P.\RT 

L\ \VRENCE .I JOSEPH 
( D C. Bar N1). -J.6-J. 7/7) 

1250 C1)11nect1cut ,\\ ~W Suite ,,2()() 

\V:1shinghll1. DC 2lHl3h 
l"deplh'ne: {2U2) 355JJ-J.52 
F<ll.:s1rnile: (2U2) 31 il-225-J. 
Email: IJl)S('ph u larry1osL'ph.cu111 

( 'n11wc! /l1r. lmit'll\ ( 11ri11t' IV I /1"1tcl1 



CORPOK\ TE DlSCLOSCRE STATEr\lENT 

Pursuant Lu ~2200.2(h) and ~2200.35 of the Cummission'.;; Rules of Procedure 

and Lo FLD. R. Ci\. P. 7. l. w11ic11s lltriuc :\PA W<1lch is <l nonprofit membership 

org:<mi/<llinn formed under \'irg:inia law \\ ith no parents. subsidiaries. or affilii1tcs. 

Bec1use /\PA Watch does not issue stock. no publicly held corporation n\\ns I 0°o or 

mnre \)r its stock. 

Dated rvfoy 28. 2013 Respectfully submitted. 

/s/ La~~~11_~~l_J~_:~eph _____________ _ 
Ll\\Tt'nCt' .I. Joseph. DC Bar N'464 777 
! 250 Cnnnect1cut .-'\.\ \JW Suite 200 
\\ashington. DC 20ll36 
Tl'lcphnne: (202) 355-9452 
LK~imtle: (.202) 318-2254 
Email: l.1oscph '' larryjoseph.cnm 

Cu111/\d /or l111ic11s ( 11riuc. JV J U-n1c!t 



T.\BLE OF CONTENTS 

Corpnrnte Disclosure Stakment .............................................................................. 1 

Table 1)rc(1ntents ............................................................................................................... 11 

Table of ,\uthnnties ........................................................................................................ 111 

Identity. Interest and .\uthority h1 Fik ...................................................... ........... .......... I 

Statement nf the C:1sc aml Facts .......................................................................................... I 

Summ<iry uf Argrnm:nt ........................................................................................................ .\ 

,\rgu111cn1 ............................................................................................................................ 4 

I. The OSH .\ct Did '.\\1t Authori1.c E\tending WrL\ Standards to 
N1111- \VIL\ Cotblrucli11n .\cti\ ities \\' ithuut \lutice-and-Com111L'tlt 
Rukn1:1king ............................................................................................................ .+ 
.\. The Secret<11fs ('/rm l i1"L's Regubtinns Warrant \n 

Chc1'l'u11 De fcrcnce .. .. . . .. . . .. ........ .... ...... .. .. .. .............. .. 

B. The .\P.\ Requires Notic1:'.-a11d-C\1mment Rulemaking 111 

F\tcnd \\TL\ Standard" t11 :\un-\VHA (\instruction 

. ............ .+ 

.\cti\ities ............................................................................................... <i 

C. .\gencies and (\1urts \lust C1111st1i.1e .\P.\ Exempti1rns 
\arnl\\·I~. and Pnst-AP1\ Exiemptinns fwm the APA Must 
Be E 'P'"-""" .. . ..... . ..... .. ..... . .. .... . .... .. .. .. . .. ....... .. ............................................ 7 

D. ~h(il I Did N1)t Ex'-'mpt the Challenged Rukm;1kings rrnm 
the \P 1\ · s N11ticL'-aI1d-(\1111ment Requirements ........................................ I ( l 

F ~(1( b) [)n._·s \11t Inc I udc a Goud-Cause Exemption from th\:' 
OSH .\ct ·s Rukmaking R._·quin:mL'llls ......... ....... . ..... . 

F. !he C.1111mission·s .11//aicun ( «111 Dccis11m Does Not 
Pr1.·clude Kie\\ it's Pre\aihng r\gainst the Challl'ngcd 

.. ............... I) 

Rulernakings ......................................................................................... 14 

II. OSllA's Ci~neral Industry Stamhin.b in Part J<>Jll Do \;,11 S~l\C 

111. 

I\. 

(>SH.\· s (_\instruct j, 111 lndtbtry Standards Ht.'1\~ ................................................... l ! ' 
Ki\.'\\ it\; Challenge b T1111ely ..................................... .. ................. .................. 1 

Ikclar<1ll1ry Rd1ef1,1 KiL'\\it b Bnth A\ailabk· and .\ppn)priatc ...................... IS 

.\. S11\ 1..T'-'1gn lmmun1t1 P1is._·~ No Bmri1..T t11 Declanll1H')' 
Rdid ........................................................................... 111 

B. I he 1.·,1mm1s:-.1n11 lb-. ··Juri:;d1ctH111·· i\lr D..:clar<1lory Relier ..................... 11> 

( '. lkclaral1•r1 Reliel Is ··.\pp1Ppri:1te .. I Jere........ ..... . ::o 

II 



TABLE OF AUTHORITIES. 

CASES 

. !do/Ifs Frnit Co. 1·. 8orrc·r1. -.J.t)-.J. U.S. 631< (I ll90l.. ......................................................... 5 

. //h·11 1·. Wright. -.J.118 Li.S. 73 7 ( 1984) .............................................................................. 20 

llmu Gro1111. Inc. \'. ( ;uorl. 555 l'.S. 70 (2008) ......................................................... l U. 13 

.1111 .. \li11i11g ( 'on•.!J'l'SS i·. \fine· Su/en· & I lwlrlt. ld111i11 .. 

lJ')5 F.2d 1106 (D.C. Cir. 1993) .................................................... . , ... ,,.,, ...... ,7 

l111c1-icu11 Ct111 Co .. IO 8N,\ O.S.H. Cas. 1305 ( 1982) ........................................... .\. 1-.J.-lh 

.lsrm CS.I. Inc. 1 Sul/fu ('/um c·o1111tr. ('u/.. No. 09-127-' (l:.s.) ..................................... \ 

8oka 1·. (ie11 'f .\lotm·\ ('mp.. 522 U.S. 11 "' ( JlJ98) ................................................. 15-16 

!frt1co11 l'f1< otrn. Inc 1· Wnronr. 35() l .S. 500 ( l 95lJ) ............................................... 21 

< I1u111ha of Co111111c1n· 1·. Rcic/1. 7-.J. F.Jd l 11 ( D.C. Cir. l l)lJh l. ................................. lJ. 1 ll 

Cli«1rn11 l'S..I. !11c. 1· .\JU>.C. -.J.67 l .. S. 8V(llJ8-.J.\ ............................................... -.J.-5 

('/1n.\/cr(«11v 1· 8m1111.-.J.-.J.l L.S.281 !1'>79) ................. .. .. ................... () 

' ........ ) 

( '0111111odi1.1· F11111r< .\ lr(/{li11g ( 'm11111 '11 1·. . -.J.78 L:.s. 8.\~ (I l)8(l) ............................. 2() 

< 001icr !11d11\ .. Inc 1· .. I 1·iu// SnT. Inc., 5-.J..1 L.S. 157 (200-.J.) ......................................... 15 

/Jurt 1·. l S. 848 F.2d 217 (D.C. Cir. 1988) ............................................................... . 

I Jiu1110111/ Roof in!!, ( ·o., Inc. 1 Occll/)(l/fo1w/ S11/(•f\' c( I lc11/r/1 Rct'it-11· ( '0111111 11. 

5.28 F.2d h-.J.5 (5th Cir. ll)/h) ............................................................................ 12 

* /)icAi11\oll l' /ur/u>, 52,...., lJ.S. l 50 ( f l)t)t)} .... ,,, ................... .. " ............................................. 9 

/)011gl11s l'. !11dc/h'111/c111 U1·i11~ Ctr. u/ S ( "ufifumio. !uc .. 
'.\ios. O'J-958. illl-1158 & I0-2831!" S.1 ..................... . .. .................................... 1 

I >m1·n ( ·111'f1. 1· Occ!lf'O/i11110/ Sulc'/\',~ I lc·u/th Rn'ie11 ( '0111111 ·//. 

tilJ F.2d I 1
1 7 (Jd Cir. i'lX!lJ .............................................................................. 12 

/:'111·1/. l><ft111c 1 f)u/,c Fwn!.r c·111·11 .. '\i,1. "15-8-.J.8 (lJ.S.l .............................................. I 

1-.·H iu;,: 1 .\/1 ti11gl'!' ,\.: ( <l\\C!hern. 33lJ I .S. )l)-.J.1 J lJ:'\O) ................................................ 15 

<i11rJ11,,,.1·. /-CC' .. 510F . .2d lllS<i(D.C Cir.1')76) ................................................... .20 

.\uthnrilil·s upon\\ lm:h \\C chiclly r..:ly arc m;irkcd \\ tth ;istcrisks. 

Ill 



( ;cncrul Jlo!Or.1 ( 'orp. \'. R11cAcl1/ru11.1. 
7-1-2 F.2d 156 l ( D.C. Cir. I 1J84J k11 hunc) ................................................................ h 

I l11rlcr 1· Recd. 288 F 844 (D.C. Cir. I% I) ................................................................ 21 

* !SS 1·. Cun/0::11-Fo1nccu, 480 L .S. I ( l 987) ........................................... .. ................. 1' 

!1Ti11gro11 .\loorc. Dii· o/ c;.s .. Vu111m/ Rc'.1 .. Inc. '" On 111111tio110/ So(dr & I !cu/th 
Rc1fri1 Co111111 '11. 556 F.2d 431 (9th Cir. I 977) ................................................. ...... 12 

/,011isiww />11/i. Sen'. Co111111·11 '"rec. 476 U.S. 355 (1986) ............................................ .<1 

/.111'ill'!, \'. {' 517 u 748 ( 19%\ .............................................................. .. ........ (l 

.\luck Inn ks. l11c. 1· EP.A, MC F . .\d 87 \D.C. Cir. 2012) .......................................... 8 

\/(ff"cc!lo '" 8011d1. 349 U.S. .1tl2 ( 1955) ....................................................................... l) 

\/on/w// 1'. Pi111h11n.:h-O('\' .\Jomes Stt·cl Co .. 
584 F . .:'.d h.18 (1d Cir. 197:~) .................................................................................. HI 

.\/u1hnt·1 1'. . 424 u .s. 3] l) ( 1 97 ()) .................................................................... l 5 

\frd1rr111ic. Inc.'" l.olir. 518 U.S. 470 ( l'N6) ............... .. .. .............. o. 13 

\lc1ro1111/i1011 li1xicuh Hoare! 11/lirnlc 1·. Ci11· of .\'e1r }ork. 
'.\!11. (llJ-29il 1-(\ (2d Cir. l ................................................................................. .. 

\lid/ 1· / lli!dcr. SM F . .1d 1.12 (..+th Cir. 201NL..................... ................ ... . ....... ..5 

\'111'/.I11 ·11 11/I loll/(' B11i/da1 1·. Oc/('//(/as .if lf'i/d/i/c. 551 U.S. h44 (.:'.007) .... 1) 

\'uh!cCl'u/i /11d111. /uc. 1· Snn·tu1T o/Luhor. 
hi..+ F.2d l 1N1lJtl!Cir. 19X0l... ......................................................................... IX 

\nrt!t .1111. Cool 1. Di1H·fnr, Ot/icc of ll'ur/,cr> ·Coll/fl. Progr(ffl/S. 
l s /)('/If. 11//.11/iur. x54 F.2d 38(1 (10th Cir. 19)-IX) ......................... .. 

\1111!ta11 lmp11/wc liihe l'. I/odd 808 F.2d 741 \ lOlh Cir. 191-\71...... .... ...... ...S 

\on/m('1l Jir/i11c1. file ,. (;11/d1c/1111idt. h45 F.2d 1309 (8th Cir 19:-\I ).......... . .... 8 

(Jc, 111111/r o/F/1111do, f!1t 1 \ IS H. 8X8 F.2d 7 h 7 ( I l lh Cir. l l)8l)) .. .. . .. ....... .. 

!'i11.;h11t"J./1 ,I( Ir I. R. Cu 1·. (. S, 281 l: "i. 4'79 ( 19.101 .......................... . ''' .. .. 21! 

/'(n1d/ 1· 1/d 01·11111ck. Jll5 l' S. 486 ( ! l>69) .... .., I .., 1 

/'rut'/ /Xt'iil'/111' OflCl't//11/' s()(. \', (. s \11dcur Hc'.!,llllllri/Y ( °rillllll '11. 

'!.\lJ I· .2d J()4 7 (DC. Cir. I 1Jl)()) .... .... ..... ..... .. ........................... . . .5 

/'11h. S(n. C11111111 'nu/ l tu/11'. Jin()/! ( ·,1., !uc .. 3-l4 l'.S. 2P ( 1952) ... 

S. («11t 11«11 /,/. ('(). 1·. llul•11111t1. 52() l'.S. l<)(i(llJlJl)) ............................... .. 'lh 

.~Cftf,·1in'..!,C/' 1· ( 111111c1/l/!,111. 42ll l :.s. 7.~8 ( ll)7'i) .................................. . Ix 

S111-lu11d S,·n· .. /u, 1· llu.1/,u R.R.. h5'i F.2d 243 !DC. Cir. 1'>82\.. .......... . . " .... j l) 

I\ 



* 

.)'/w11<.:/J11n1T 1'. l\·drcir11 . . 1-fl) L.S. -+8 ( l lJ55) .................................................................... 9 

S/Jcll 0/f\1111rc Inc 1 ·. !1u/lhi 11. 23 8 F .Jd h22 (5th Cir. 20U l ) .. . .. ..... . .. ................ . 

Siu!!' o( VJ, Dc;11. of F11\'im11111e111<ll !'r"lecrio11 \'. l '.S. f:111·iro11111c11rul 
l)n>rn·ri1111 lgt'llc1. (12(1 F.2d l OJ8 i D.C. Cir. \ ')8!!) .................... . , ...... , .. , ...... ,,~ 

Sh11e o/0/110 Dc1) '111/ I lu111w1 Si·1T. 1'. l. S. nc;ir. n/ //cu/1h & /111111a11 Sen· .. 
flea/!11 Cwe l·i1w11ci11g .ld111i11 .. 8(12 F.2d 1228 (6th Cir. 198X) .......................... 6-7 

5)tccl Co. 1· Cirb 111_/iw 11 Bct!cr Fm· 't. 523 l'.S. 83 ( l <.)\)8) ............................................. .20 

Stcf(el 1· Tlim11111011. -+ 15 L.,S, -+52 (I lJ7-t I ........................................................... ............ 22 

Srun11w1s /11c. \'. S«lckr. \hi. 07-JhtU9 (llth Cir. l .. . . ................................................ 1 

frruco. Inc.\'. F VC. -fl 'l F . .2d 7-W (3d Cir. \l)()l)) ...................................................... 1-t 

1·. Sc/11nikcr. 7[8 F.2d-t-t9 (D.C. Cir. 1983) ...................................................... 21 

S Stl'<'I Corp. 1'. f./' I.. h-ttJ F.2d 572 tXth Cir. 1981) .................................................. 8 

S. 1. Cain. 583 F .. ~d -t08 ((1th Cir. .::'.tHl'il ...................................................... . 

. S. 1 (i111Ti/111'ic, 551 F.2d ]()l)l) (Xth Cir. l'l77) .................................... . .. .......... "." .6 

l S. 1 f>iu io!!u. 875 f . .2d .. '-+." ( D.C. Cir. I ')89) .............................................................. 8 

S 1·. l S Fulcli1_1· t~ (;1iw Co. :rn9 L S 5tl6 \19-tO) .... .. . ............................ I q 

ll'uten· 1·. ( '/111rcl1il/. 511 Li.S. 661 ( j l)')-f I ..................................................... . ............... 15 

ST.\TUTES 

l .S. Co\s 1. art. L ~I .................. . . ............ , .......................... !. (J 

l 1 S. CO'-.Sl. art. Ill ............................................................................ -t. 19-21 

l :.s Co'\J'i I. art. IIL 02 .................... . 

lS. Co'-.s 1. amend. \'. d.-+ ............... . 

, \dministratin.~ Pnin·durc ;\cL 

5 L .S.C. 0~551-7Uh. 

:; l; s.c. l1)(A1 ........... . 

5 I S.C. h)(B) ................. . 

5L·SC. 

.2X l .S.C ' I .............. .. 

<kcup;1l.11111<1l Sakty & I kalth .\d. 
1 q l .S.C ~~(15l-() 1 :-\ .. 

'•) I .S.C. ~h52( I 0) 

, ................................ , .......................... 20 

. ....................... 15 

. ................................... /h/.\liill 

............ ' ................... h 

1 ..., 

... Ill 

..... 21 

.. ..... i)(/,\,\f!// 

,,, ......... 11 



* 2LJ L: S.C. ~655(a) ........................................................................... 2-4. 7. Ill. I 13. 17 

* 2ll L .S.C. ~655(b) ................................................................................................. 3. 13-1..+ 

2lJ L·.s.C. ~655(b)(2) ......................................................................................................... 13 

2LJ L.S.C. ~655(b)(3) ...................................................................................................... 13 

29 t. S.C. ~655{ t).. ......................................................................................................... Is 

REGULATIONS AND RULES 

* F..:d. R. Civ. P. ............................................................................................... ). IX 

<)SHRC Rul..: ~2200.2(b) ............................................................................................... 18 

.2LJ C.F.R. Part 1910 ...................................................................................................... \. lh 

,l) C.F.R. ~llJ!tl.5 ............................................................................................................ l(1 

2lJ CF R. ~llJI0.5\e) ............................................................................................. , U)-17 

2 lJ C .F. R. ~ J t) 1 0. l 1 (al........... . . .. .. . . . .. . .. .. .. .. .. .. .. .. .. .. . .. . .. . .. . .. .. .. . . . . . .. . . .. .. .. .. . . .. .. . .. .. . ..... I h 

'llt'.F.R. ~ll)J\Jl51(\.'l ........................................................................................... .::. !<1 

'>t) C.F.R. ~ltJI 1.5 ...................................................................................................... 13-1-+ 

iq ( .F.R. ~I 92h.50(gl ............ 1-3. J()-1 

-1-1 C.F.R. ~50-.21l..+ (1tc) ...................................................................................................... ..+ 

-+I C F.R. Part 50-20..+ ..... . .. .................................................................................. 11 

25 Fed. IJ.Xllt) ( 1%0) ....... 

;-J. tl·,L Reg. 78X ( 1%'J) .................................................................................................. ') 

.......... .., I: 

I 8.080 ( [ tJ 7 l) 
, 

························· ......................... , ···········-

:'S hxt. ( l 'lt).\ ) .................. . 

OTHER .\UTHORITIES 

lilH \\1rn1llT & \11u ii<.. Fr D Pr< \C & PRm. Ci\ . .\d ~2766 .............................................. I 

\ I 



IDENTITY, INTEREST ,\:"ID .\LTHORITY TO FILE 

.1111icw· curiae 1\PA Watch is a l1()11prnfit membership tffganizntion Conned umkr 

Virginia hm. On ib 0\\ n and through its membership. APA Watch derntes significalll 

dTort to combating rederal agencies· exceeding their authority under the .\dministrati\ e 

Procedure :\ct, 5 l .S.C. ~~551-706 ( ·APX'l, ;md lo seeking the lcgislal!\ cly and 

C\)lbtilulionally ll1k'l1lkd balance ror 111dic1al re\IC\\ under the APA. J[S ,.-quity 

predecessors. and their slate-la\\ equi\;lknts. AP.\ \Vatch has participated ;is a111ic11.1 

d1riue beflffe \a nous federal c,iurts un AP.\-rdatcd issues and justiciabilit:v Srornu1111 

!11c 1· Selcki" '.\Jn. 07-.1Ml39 (9th Cir.): l/clm/'O!ira11 foxicah Board 1~/ Tl'ildc 1·. Citro/ 

\, ll rork. No. 09-29tll-cv (2d Cir.):/:·//\'//. /Jcf1nsc 1'. 011/,e l:11cr!!.,1· Co1p,, >;,), 05-X-+X 

tl'.S.): ./ltl'il L S'.1. !11c. 1· Sa111u Ciani Co111111" Cal., 'fo. 09-1 (U.S.I: /)011glw 1· 

/11dc1ie111/c111 Li1·i11f!, ('rr. of S. ('a/i/im1ia. /11c, '\ns. 09-958. ()<)-1158 & 10-28~ (l'.S.). In 

:1dd1lwn. ,\PA \Vatch has fikd rult:m:ik1ng cumments \\ith l\:dc.·ral and state agt:th.'ll..'S. 

ST\ TE:\IE:\lT OF THE CASE .\ND F.\CTS 

This dispute l\h:uses 1111 the issue ,1r \\ hc>thcr ;rnd ho\\ admini;;trali\ \.' agl..'m:il..'s nm) 

promulgatt' reguluti,111s \Vilh lhe furce llf law. l1U[\\ !lhstanding thal thO'iC n:gulattOlb 

\ j,1Jate mil ,mJy the .\Pi\ rulemaking rcquirenH:'IHS and the ,1gency's org:mic ;1ct hen: 

th._· Occupational Sal\:ty & Ht:alth ;\Lt. 29 USC. ~~(1:51-678 (the "OSH .\ct") hut ab11 

the C•)nstitu11un \l'sting '"[a]l\ l,:gislati\c PP\Wrs 111 a ('nngn:ss.'" lf S. Co'\Sl. <Ir\. I. ~l. 

( 'n111pla111ant Sl·crctary ht.'ads thl· < kcupaliPnal Sal\.·ty ciml Hc;1lth .\d1111111strati,111 

(""()SfL\"1. \\ l11ch litnl n:s1wndl..'nl Kil..'\\ it l\•\\Cl' C(lllSlructurs. Inc. r·Kk'\\ ![") '''l" 

\Wl~ning 'l) C.F.R. ·~I 'J2h.:50(g). l111iu1s .\PA \\';itch adopts tlw Kie\\ it',, :-.lall'rnent ,if 



fads. Kit"\Yit Br. at 1-15. reiternting them here \)nly for e(1mplett"ness and emphasis. 

OSHA Priginally alh1pti:d ~ 1926.50( · s earl iesl pn:deeessor under the Walsh-

Healey .\ct ('"\\'HA") ;1s a work standard ror manufoctunng pi:rfonned under federal 

eontrnet. 25 Fed. Reg. l 3JW9. 1 JJQ3 ( 1960). The standard requires \\ork are;1s lo 

pni,·ide '"suitable foetlities l()r quick drenching l)r !lushing uf the L'YL'S and bndy" rn 

matennls." .29 C.F.R. ~I 92(i.50(g). As applied tu the eonstrul.'.tiun industry. OSHA 

promulgated ~I 926.SO(g) and related final rules in a series of agency ~1etinns going back 

l\1 197L 1 ;ill '' itlHntt engaging in the i\P,\'s 11otice-and-c,1mment procedures. In 

promulgating these rules '' ithout notiee-and-enmment rulemaking. OSH. \ relied \111 the 

l\\,1-year ;;tart-up perwd prm 1ded by ~(1 (a) ,)f the OSH 1\ct. 29 L'..S.C. ~<1551a). l\.1e\\ it 

ddi_·1Hb against the citation in part by elwlknging ~ j lJ2h.50(g)'s ';1Jidity. gi,cn ( lSH.\ ';; 

!i11lure tn eurnply \\Ith ruknwking requirements (lf b(lth the .\PA and the OSH .\et. !n tlh.' 

proceedings below. the Judge rukd l()r Kie\\ it on ~ 19.26.)(J(g)'s procedural 111\·nliditv. 

but \kchm:d to pni\ ide lht' lkd:1rntory rdief that Kie\\ it requested. 

n1e key :I ell\ lllS are: (a) :idopl tliL' predecessor WIL\ standard for lll<lllll ll1cturin:,: 
\ 1;1 l1l 1tiec-<iml-1..·\ 'illlllL'llt ru lemak1ng. 25 Fed. RL'g. ;Jt l.\X.23 · .~-l Fed. Rq;. 7XX. -ox9-1il l 

( lllh\)): \hl promulgate the general industry stnnd;mls including ~19\tl 151(cl in Part 
JU Ill. 3r1 FL·ll. Reg. ltl.-lhh. l0.-lh9 ( l\J71 ); (L') re\,ike '.::ll C.F.R. ~ Jl)]O 5(e\ (quPt,'d 111 

11(1tL' \. i11/m) !rum that genernl rndu:-.1ry st;md:inl .. ~6 FL'd. Rq!. IX.\IXO ( 1971 ); and 
(dl jlrlll1llllgate ~I 1Cr1.:'iO(g) 111ln the C\lllstrucl1l1n indu:-.try :-,l:rndanb. hased .111 

-~ l \)IO. l 'i I ( ... l l'i\1m the µeneral 111du:-;try ,inndanls. 5~ h:d. RL'g. \)(l7h . .>5.0X-l (I l/lJ .~ l 



Sl.':\IM.\RY OF .\RGU,IENT 

OSHA l'annol !'it its l'hallenged actions here within the AP1\ ·s good-eause 

exernplil)ll l)l1 \\ hich OSHA seeb l\l rL·ly. :ind the APA 's anti-supersess1on dause 

pn:dmks OSH.\"s relying un ~h(<1)"s ll'mpor<1ry exemption fn)m :\PA requirements. 5 

L.S.C. ~~55J(hl(B). 559: St'clions l.C-1.D. i11/i·11. \forcover. OSHA c<lllllPt cbim 

dl'fen:nec under the .\P.\. \\ h1ch dclcg:alcs no special authority tn OSJ-L\. Section l.1\. 

i11/m. c\cn under the OSH .\et. OSHA·s positi\)ns lack a proper statutory ha"is and thus 

do nut \\<Irrnnt d..:!Crence. Id. Further. c\cn if the APA did sl1mchuw CXL'lllpt OSH1\·,, 

aL·ti(lns l't\ll11 the .\P.\ n:qum .. ·ments k>r notil.'.e--i11d-e,1mment rulemaking. ~h(h) of the 

OSH .\ct sttll \\nuld require Jl(ltie;.:. C\1llllllent and the <'pportunity for a he-c1ring. Sec1i,1n 

l. E. i11fm Finally. the pri\1r dech1u11s ,111 \\ hich the Secretary relics such as the 

KiL'\\ it's arguments under the AP.\ ·s <111li-su11l·rsessiun dnuse and thus could llPt 

i11fr11 

The pt\l\ isions ni"OSl L\ ·s gL·nct«d indu~try stm1d<mb in l\1rt 19\(J do iwt :-\<l\ e the 

L'llf(lrcemenl ;1cli\lll here h1.•caLbe the teie\ <1nt Part \<JI 0 requirements euuld no mnre b'-· 

\;ilidly applied to ennstruelit>11 than the challenged ~ !(1:::6.)0(g). Sc1.·tiPn IL i11tm 

Bc'-·;nise Kic\Ylt tilll1.'l_1,, r:1ised its i..'i1:1lk11ge tP ()SIL\ 's swndards in :m L·nt(ln.'L'lllent 

;1L'lHin. the ...:ha I kn'.,!<.' is tink·ly. -.'\en 11' l\.iC\\ 11 e;1tild llPl 11\1\\ t1111cly 'iL'Ck pre-<..·111;1ri..'l'lllent 

l'l'\ IC\\ 1n l~·lleral l'•.1urL "\,xtiun llL ,;11/l'u On dcclarntury relief. the c,1111mh:-,1P11·.., rules 

<dk1\\ decbrnt11ry ill1.._·r hy \ 1rtue nf i11c,1rpnratrng F1 ll. It l 'i\. P. 57. and the fe\\ 11b.-;curl' 



decisions that the Secretat)' cites against de...:larntory rdi1._·f hinge on Article !!rs limiting 

/ci/crul co11rh 'jurisdictinn to actual ...:ases •X l..:llllll\)\l'rsiL'S, \\hich is simply 111npposite to 

this (\lmmission's granting dcch1rnrory rdi1._·f. Scctinn IV. in/rn . 

. \RGUME:\T 

I. THE OSH .\CT DID NOT .\UTHORIZE EXTE:'liDING \VHA 
ST.\NDARDS TO NON-WH.\ C:ONSTRVCTION ACTIVITIES WITHOUT 
NOTICE-Al\D-CO!\ll\IENT RULEM.\KING 

In its Briefing :'\\ltiL·e. the Commis:m1n n.·questl'd briefing nn l\1ur issues. the first 

,.r which is whether ~()(a) nf the OSH .\cl authori1:ed OSHA to e:xt;:nd -ll C.F.R. ~50-

2ll-l.()(c) a WH,\ -.;tamlard that did not nriginally apply (l1 ctinstrw . .:tion as an 

\ICCUpati1rnal sarcty ~lr health standard ilpplicablc to ernpln)ers engaged ll1 cnnstructioll . 

. l111irns .\P:\ Watch respectfully submits that the answer to th<1t con; qw:stiPn is ··no." To 

biuld to that ultimate :mswcr, c1111irns .\PA W<Hch first addrc:-.scs the defcn:nce due tn 

OSHA':-. interprctallons at issue here and the legal criteria ti.ir t.':Xernpting l\xkral 

niknwk1ng:.; l'rorn thL' .\P.\ . 

. \. The Sccretun·s l '/tra i 'ires Regul~1tions Warrnnt No Cbeinm 
Deference 

!kfore d1sc11:-.srng the applkati(m (lr OSHA·..; regulaliDns here. 11111i<·11s .\P.\ 

1-..~g1tlal1ons. The S"·crdary ,irgues that OSrt\'s r1._'gt1latinns are 1._'ntitled lll ddl.·n:nce under 

,p11Lr:iry. thc regubt1ons dl'L' 11/tro 1 lrn lhe St.•cn:tary·s c1ulhnrily and thtb \\;irrnnt Ihl 

pl:lllsihk t:Pnstrncl1Pn l'f <ll1 llllt'rstitwl g~1p in ;1 statute under lh:1t agency's :1dmintstr;1tt\lll 



( Chc1 n !II prong t \VO). unless the court can interpret lhe statute· s requirements using tools 

\\r traditional statutory rnnstructinn (('/t('\'1'011 prong one\. CheiT011, 467 U.S. at 842-44. 

Sh5-()i). Here. the SecrL'tmy docs 1wt identify ;1ny ;1111biguity th;ll \\'ould justify tlw 

Commissinn's getting tn prnng l\\O. 

:\t the nutsd. ;i federal agency '' arrants no deforence under statutes such <1S thL· 

·\P.\ tlrnt (\rngress h;i:-, 1111t uniquely dckgakd to that agency: 

lnterinr 1s not chmged \\ ith ;1d111inistering the AP1\: its 
cundusi\H1S of b\\ reg;1rding \\'hcthcr its policy cl1<111gc i::> a 
.. rule" for .\P\ purp\1scs me lhlt gi\ L'l1 deference and arl..' 
ab,) re\ ie\\ ed dt' non>. 

Sheil Olfsl11w(· Inc. l' Bohhil!. 238 F.\d 1 h27 {5th Cir. 200 I): Ci1i:::t'JJS 1irnrc11cs.1 

\t·111nrk. Inc. 1·. I .S. 391 F .. ld .~38. 349 (1st Cir. 2004\ (""[\\]c 1.'xercise pknary rnlC\\ 

\11cl<i11· R<''!,lllllfOIT Cu111t11 '11. t)1l) F.2d [()47. 1051 (D.C. Cir. ]tN()) ( .. L'LlUrb do 1111[ m\e 

the same dcl\:rence to ml agency·s interpret1tion ,1r -.;t;1tutcs thnt. like the !\P,\. :in .. ' 1H1tsiLk 

the agency's particular expertise and special charge tl' administer"):. li/0111.; i'rnir ( 'u. 1 

:1pplic,1tion here. the Secretary ,:,innot credibly ebirn detl.-renee. 

But 1..'\Cll lL., the ._'\.lent tlut ( ·;,,:\/'0:1 1\ould apply. this di,,pute folb undn ( '/1c1 ro11 

pning. Pne hL·c;111sL' a rene\\ing cnurt 1..cll1 rc:-.nh e the matter \\1th trnditi111wl !Puls 1l!. 

(111ly ii the stutu!L' is clmbiglt1lt1s ;tt 1wo11g nne. Ir!.: .\lidi 1'. /lo/da. )()() F.~d U2. \ 31)- P 



B. The .\P\ Requires Notice-and-Comment Rulemaking to Extend 
WHA Standards to Non-WH.\ Construction .\cth·itics 

safeguards." Don 1·. ( S .. 8..+8 F.2d 217. 218 ( D.C. Cir. I \)88) (l/1t11ri11!!, Jlc.Vohh 1· l 'S .. 

318 L.S. 1 3..+ 7 ( \ t)4J) ). Pnlcedun:."s "protect the [public] from arbitrnry action on the 

part tl r ies ]. ho we\ er u11111temkd ... Occlll111ir 11/ Flori du. Inc. '" .V. TS. H .. XXX F.2d 

76 7. 770 ( l l th Cir. l 98llJ kiting \fc.Vuhh). The AP.\ ·s procedural pwteetions t~ikl' un an 

C\ L'11 greatl'r importance 111 the constitutional cnntcxt or an unelected <l);L'l1CY nwking 

--1,1w." ''hen the Constitution 'csts ··[alll legisbti\e Powers in a Ct ingress.'" L S. Ct l\;S I. 

ilrt. I. ~L lonng 1·. C.S. 517 U.S 7..+X. 771 (1996) Because ··an ag1..'tl\.:y litL'rally has 11\1 

11mn."r lo act. .. unless ~md until Congress cont~~rs prnvcr upon it." !0111\i111111 l'11h SuT. 

1 /l'c.1 and thus\ till.I. ( 'hn.,fa Corv '" /Jm1111 . ..f-1-1 l'.S. 2X 1. 303 1 [ LJ79); .Vurrh lill. ( 1111! 

( 111p. 1·. Onntor. Otticc of II orkas · ( '011111. />mgru111.,, ( S. De/!f. 11( l.ahor. XS-I- F.2d 

.~Xh.3XX(1ilthCir. [()1':8): ( S 1· <71ffri/111ic. 551 F.2d IUl)lJ. 1106(XthCir. llJ7'l. 

mks. nnt tn inteqwd<lll\L' rules. 5 U.S C. ~553il1)(,\). In ddermining '' hc.:ther :igcnc.:y 

--ir 1b action lhc agency intend~ tn crl.";1tc J1l'\\ \;1\\ rights 1lr 

(l 



II( u/th Cure J-'i11u11ci11~ .id111i11., ~62 F.2d 1228. 123-f (bth Cir 1988). A1H1thcr uscl'ul test 

poses r(1ur criteri<l that independently require notice-and-comment rnlcm:iking: 

(I) v\ hcther. ab;;ent the rule. the ~1gc11cy W\Hdd lack adequate authority 1\1 confer benefits 

(lf require pcrfonnanc1.:: (2) \\ hcthcr the agency pn1mulgated the rule into the C.F.R.: 

( 3) \\hethcr the agency inYnkcd its general legislative authority: and (-f) \\ hcth..:r the ruk 

. ldi11i11 .. •NS F.2J 1106. 1l12 ( D.C. Cir. 1993). OSH.\'s re\ isions to its standards trigger 

these te~;ts because the cnfon:emcnt ag:1inst Kie\\ it could 1wt have gone 1;,1rward \\ ithnut 

the re\ is1.:d standards. Thus. unk-.s ~(l{a) indeed L'Xcmpted OSH1\ from the .\P.\ 's notice-

<ll1d-..:nmmcnt rt'quiremcnts. OSHA ·s acllnns werl' 11/tru i'ires the :\PA ~md thus\ ;11d. 

C. .\gencies and Courts \lust Construe .\P.\ Exemptions ~arrow!\, and 
Post-AP.\ Exemptions from the .\P.\ \lust Be E'\press 

cause exemption in S l S.C. :~S:53(b)( 13) and the anll-supcrscssion ..:lausc in S L.S.C 

llnding and a hnL'f -.talL'rncnl Pi' rca:->\llb 1 hcrl'li.1r in thc mks i:-;sucd) that nntkl' and puhlt..: 

l s c. ~ 



.. ·1n11wucricuhle · means :1 situation in '' hich the due and 
required l':Xecutilln nf lhe agcncy functions \\OU[d be 
unarnidably prevented by ih undertaking public rnle­
mak111g proceedings. ·c 1111cccs1·a1:r ·means tumecessary Sl) 

for as thc public is cPncerncd. as would be the case if a 
nunor or merely technical amL'ndment in \\hich the public 
is 1w1 particularly interested \VL'rL' i1nol\ed. P11hlic· 
i111erc.1r supplements !he terms ·impracticable· or 
·unnel..'es-.a1-y: it reqwrcs that public rule-making 
p1\1cedurcs shall nnt pren:·nt an agency frnrn operatrng. and 
that on the t1thL'r hand. lnck \)f public interest in rule 
making warranb an agency to dispense with public 
pn 1cedure ... 

. 1987) (l/11111i11!f. S. Rep. 

\j,1 79th Cling .. ht Sess. 1-t ( \9-t5) (emphasis in /Judd). 

-t08. -1-20-21 (6th Cir. .200lJ): .YtJr!lrnnr .lirli11n. !He. F. Guldscl1midt. ()-f5 F . .::d LWtJ. 

cnuntenancl'd." Stoic of .\.J. D<'/il. o/ F1ll'iro11111L·11tal J>m1cclio11 1-. l .S. 1:'111·iro11111«11iul 

l'rrJfel'lio11 l!tl'llCI'. <<2h F . .2J \1l:l8. lil-t:'--+6 (D.C. Cir. l \>80): Jfuc/i fmc/11. Inc. 

1~·1'.L. h82 F .. id 87. 9-t ([)C Cir. 2012) (-.amcJ: l'S s·1,'t'f COljl , .. CJ>.1.. ()-fl) F.2d 

11ista11l·c:.; in\\ !itch otlh'I ,,.,1111ft·, can .Jll"tit\ an .\PA cxcrnplllll1: 



5 L.S.C 

This subch<1pter [<md] chapter 7 ... dn 1wt limit or repeal 
ndd itiutw l requ i n:ments 1 rnpnsed by statute or nther\\ise 
recPgniLed by law .... S'11h1c1111c111 ,·1u1111c 11w1· 1w1 he held 
w 111per.,l'!lt or 111odi/Y this .111hcha11ter /or/ cho11rcr 7 ... 
c.Ycq11 to the L'.\'lc111 thor it docs 10 <'\/Wc1.1/\'. 

(emphasis addi:d). Thus .. post-APA statutes like the OSH .\et dn not 

narrow or i:x...:mpt p\lSt-AP,\ staLutes fr<1111 APA rcquin .. ·mcnts, L'XL'ept to th.: l'.xtcnt that 

they dn S\) expre'isly . . \lone/lo l'. B1111d1. 3""-0 U.S. 31l2. 310 (1L)55): S/1011gl111c.1'11· 

f'ulrciro. 3-+9 L:.s . .+8. 50 ( 1955): /)icl\i11so111·. L11rkn. 527 l'.S. 150. 15.f-."5 ( j\)l)l)). 

l1nly reCL'lltly n.:quired dear and manikst cnngressinnal intent: .. repe<1ls by i111plkatit111 

:m: nnt l~vt1red <llld \\ill not be presumed unkss the intentl\111 nf the legislature ln repe,d 

I 1s] ck;ir and 111anilest." Sat ·1 h.1 '11 n//10111c IJ11ifda, 1. !Jet(·11dcr.1 of ll'ild!i/e. 551 l .S. 

518 l' S . ..+70 .. -+85 \] l)l)fi). l 'mkr \/cd1ro11ic. l'\ en if <1 statute clearly and 111a111festl) 

111;1111kst requir1..·mcnL Id Thu;-; ... [\\ Jh~·n Lhe text \)r ;111 L..'XlHL'ss prc-L'111pt1011 cl<lu;-;c is 

,\lthnugh prcernptiun t!isputes l\filC<d 1mnhe a lL'ckrnl ht\\·s dispLtc111g slate \>r 

l1>cal l;rn. thL' same prineipks ..:an lead one federal bl\\ l\l displ<lee inct11bislL'l1l 1-..:dernl 
l,l\\ s. Sn. , .g .. ( '!t11t1!1•a o( ( ·1111111/t n e 1·. l?cicli. ~-+ F .\d 1322. I JJ-+ ( D.C Cir. I \J()\1 ). 

\lth\lt1):!h the defoult rule in thL..' ahs..:ncc \)r statut,1ry ;-;peL·1fo: "'1uld h;1ve i:lLter-enal'lL..'d 
-.,1;1tuk'S di .... placc pri,ll' .~t<1tulL's. (\ingress -:an re\ 1.:rse that unh.:r \\ ith p1\1\ 1:rnll1~ slll.'h ;b :; 
I SC ~5.:'i'J. 

l) 



:'>Us..:1.:ptible of more than nne plausible reading, courts c)rdinarily accept thL' reading that 

disl~ln\rs pn:-emptinn." .l/1ri11 (iro1111. Ille '" (iood 555 U.S 70. 77 (2(108) (1/tWli11<..; 

Ratn l'. /)011 . lgroscirncc's LU· 544 Li S. 43 I. 449 (2005)). In the conkxt nf latter-day 

st<1tutL'S that nam1\\. thL' .\PA 's appl1cattnn. the APA 's text L'Xprcssly supports l'Onsmtlllg 

those statutes n<llTO\\ ly: "Subsequent statute may ll<lt he held tn superSL'dL' or rnodil~ this 

sub-.:haptcr ... except ro 1/ie cxtclll that it does so expressly." 5 l 1.S.C. ~55<J (emph~isis 

added). Thus. pnst-:\P.\ federal ;;tmutes supersed.: .\P"\ requirements tinly 11' they dt) sn 

<'\f!l'<'.'·''/r and. e\en then. tll1ly to Jill' n·ru1r that they du so expressly. 

D. §6(a) Did Not E\empt the Challenged Rulemakings from the .\P.\ 's 
Notice-and-Comment Requirements 

\\'ith the ba-.:kgrouml nn .\P.\ 1.:xempti<rns in Sedion l.C. ''11m1. 11111ft·11' \P.\ 

hcc:1use 1t ~eeks t11 11petalL' urnkr ~h(a)'s .\P1\ 1..'\.etnption. C>SHA hears the burden nf 

estahhsh111g that Jts actinns foll\\ ithin th;lt excrnpti11n. Sec Kie\\ it Br. cit>> \Vhile OSH.\ 

"1s entitled \(l sornc pn1111ulgati\c leeway in sL'lting .->tamlards," rhat "ke\\ilY ... is 1w1T\1\\ 

\\ hl'fl' IOSHA] bypass1.:s ruk-rnaking" under ~6(a) . . \/urshull 1. l'irr,fi111".:h-nn .\loin, .1 

rh1s 11<l!Ttl\\ -kl'\\ ay <lf!;!lll1h..'11l dncs IWl n:ly 

a). The qt1L'st1nn presrntcd hen: is \\ hcther this O\H \ct 

l () 



t'Xcmpltllll from :\P:'\ rcquircnH:nts allowed OSHA lti e'deml WHA stnndards to the 

Ctl!lstruction industry \\ llhout 11l1tice-and-commcnt rulernaking ns nn "estnblishi;.'d Federal 

:,,tantbrd ... 

The OSH .\ct lkrin..:s a ··estiiblished Federal ,;tandard" as ··any <1perati\ e 

occupational S<lfety and health stambrd established lw ;my [federal] agency ... and 

f'U \(11/ll' ill d/t'c/, nr Clrntaincd in any ,\et or C\'>ngress i11 /inn·/)/! Dccc111ha '9, /970." 

1 9 Ll.S.C. ~6.52( tn) (l'rnphasi:-; ttddcd). Then: are at lenst !he k'xtual ,rnd c,1nk'Xttwl 

rt'<lSPns ti' 1.:nnstrue the term ·-..:swblislwd Fcdl.:'rnl :>Umd<ml" to mcludc the scPpc of tl11: 

und ... ·rlying f1.xkr~1l st,mdard. 

I. L mkr the OSH .\ct's cxpn.:ss text. established Fcd..:rnl stnndard-; arc 

··,,L·ctq1ali1Hial sakty and health :,,tand:mb," \\hich by dcl'inition include the\ cry types llf 

li1111ts tlrnt nwkL' up th\..' SL'11pe pn1\ 1:,,i1;n,.; that OSHA :,,L'cks tP :-;idcstcp h<:rc Scl· Kie\\ It 

8r at lX. Significantly, Kie1Vit a1bwers the Secrct;iry's L'lrnrgl' tlwt Kie\.v1t's 

i1Hcrprcwt1on \\nuld 1int 111'-:rci\Sl' tlw stnnd;mk ;1pplicat1011 hy 1i...Hing tlwt the OSH .\ct's 

purpn..;e \\as to cxtcnd standmds triggcn:d h] federal cnntrads under the Spending Clause 

h\ rcach all ..:rnp\,1;.crs hy the \\tder ;mtl11>1·ny under th1.' C111nrnerce P1\\\Cr. Id <11 22-23 

(c :.: .. ,111 rn;rnufocturers. rdlhLT than nnl:v 11wnulih.:turcrs under federal cuntraL·t). Finally. 

the definition crnplwsues that the stand;mls must hm c hL·en "presently in dket." 2\J 

! S.( '. l (I). \\ h1ch uh\ 11 >usly [.,, tk•t I rue l~ir a n:\ is..:d-s..:npe ,;tandard (i l • th1.· 11e11 

Tn 1mpu~c ..:1\ ii ~rnd lk'nal :--anc1i,111s, l'.1n11-is require OSH:\ tn pn11 ide 

l I 



spcci fk or iocatio11-specific st<m<larJs :is npplying llnly t\) their nrigitrnl industry tir 

\,lcation. Oiw11011d Roofing Co .. file. l'. Occll/1Ufio11al S(//i'f.1· & I !colt Ii R(Th'H Cr1111m '11. 

528 F.2d (145. 6-fl) (5th Cir. llJ76): Dnmi CnrJI. 1· On11pu1iowtf S11/l'lr & lh·ulth Rnic11 

( r1111111 ·11. (1 IJ F.2d 1227. 12>" (3d Cir. J lJ8tJJ. 

~(1( a) reported by the Hu use cummittee \\ ou Id h<l\ e 

'-'xpressly <lllll\\l'd OSlli\ lP .. pnlmulgate ... any established Federal standanl then in 

eilect ... 1101 li111i1cd 1u i1.1 /il'csu11 wn1 o/1111pliu11io11." Kte\\·it Br. at 21 (q11oti11g H.R. 

\(1'""85. 9lsl (\lllg .. ,it 7 (.\pril 7. 1970)) (Kiewit's l'tnphasis). hut the enacted hill struck 

that language. --Fe\\ pr111c1ples ,if statutory construeti\)11 ;m; more compelling than tlw 

h<1s l';irlier discankJ in l~tnlr ,,f 1lthn l;111gu;1ge:· /\.S '" Curdo::u-Fo111cco. -iso l '.S. -l.21. 

-l-l2--l3 ( 1987) (c1utilll1 lHni!led). 

-l. l'nder th1.: kg1sl<1ti\e his!Pry. reported cases. dnd sound public r1,llicy. 

CPIH.!ress ba-,cd ~6(a) nn the foct that the aftl.'cted industries \\ould hme fomilianly \\ ith 

;my ~1;111dmds 11nposed \\ llh\lUl nutice-;111d-c(i111111'-'1H rukmaking. Kte\\ll l3r. al 19 

t1111,11i11::_ S. Rep. No.') 1 1282. at() ( 1 ')/il)): ucconl //'\'i11g!o11 \/oorc. Di1'. 11/ [ .S .. \u111rul 

I«.\. Inc. ,. On 1111111ionu/ 

]lJ"'"') ( ·pmpuse ur !Im: ruknrnking-hy-rell.'rence approa'-·h \\as tu establish natil•llai 

,~1kt\ ~i:1ndards ~1s r;1pidly as jll'ss1hk ... ,m the the\1rv that ... the fe,k'r:tl ~1andanls 

\\"uld alr'-·;1dy h;l\e heen subjected l1l :;uhst;rnti;il puhlil· :;crutiny and C(\Jlllne11t h\· th'-· 

\\It\ ..;tandards l~H- 1w111u!i1clurn1g. 

12 



:'\. l'.nder 5 U.SC ~559. OSHA needs to hut foils to come up \\ith 

e\press -.;t<ltllt\lry language in the OSH ;\ct that compels extending *6(a)'s exemption "tn 

the extL·11t" tt1 \\llich OSHA seek:> Lo push it. OSH/\'s foilun: is !~ital to its interpretation. 

l'nder 5 U.S.C. ~559. Jlultmnic and .lltri11. thesL' textual and et111t1:\tuul 

;m..:u111ents t1l'ed not co11111c! the conclusion that Congress precluded OSHA ·s .\P.\ 

a\ 01dance here. lnste;1d. it is enPugh under 5 U.S.C. ~559 that the OSH .\ct is 

":--useeptibk" tn that rc«1ding. The cnmerse is e\en 111\lre fotal to OSHA':-- case. \Vliile 

neither Kiewit 1wr m11h11s .\PA Watd1 concedl'.s th;1t the Secretnry's :1lternatl...' 

i11LL-rprl...'tatitm is \ iabk. that is llPl the ll'Sl. The burden is tll1 the Secretary lo dernonstrnte 

E. §6(b) Does Not Include a Good-Cause Exemption from the OSH .\ct'<; 
Rulemaking Requirements 

Kil'.\\it cites ~()(hl of the OSH .\ct as requiring nnticl'.-and-eomml...'nt rukmak111g 

en.-n \\hen the ,\PA ·s gond-causl' cx1..'mption t1therw1se \\tlldd l'Xempt :111 <)SH.\ rule 

rwm the IP I·, rnkrnaki11g requm.:111e11ts. Kic\Vit Br. at 45--+6. Spec1!'ic:illy. ~h(h H..,) 

pn1\ ides that OSHA ··slwll publish u pn1pnscd ruk promulgating. mudifying. 1)r rc\1lking 

;m 1lccupnli\11Wl s,1rcty \lr lic:ilth st:mdard 111 the Fc>dernl Register and shall <1llord 

[ ((l ! Ille ... \\ rillen 1lb1ecti\11i:-; 1t1 the proposed ruk. :-.tating the grounds tlwrl·li1r ~rnd 



OSH 1\ Br. at 8. By\\ :1y llf hrn:kground. ~ l l) 11.5 pn)\ ides its t\11]0,, s: 

Seclinn h(b). when CtltlStrued in light or Lhe rulern,1king 
pnl\ is ions of the ,\c\mimstrnti\ e Procedure i\..:t. is read as 
permitting the making tlf rnmor ruks ur arnendnwnts in 
which the public is 1wt particul;irly interested without the 
n\1tice nnd public procedure '' hich is \llherwise n:quired. 
Whene\ er such a minor rule \)r ;1111endment is ;1dopted. it 
slml 1 111co1vor<1le a linding uf good cause to this effect l\x 
not prmiding nPtice and public prncedtirL'. 

~\) C.F.R. ~Jlll l.5 (1.:itatinn l1rn1tted). This ~1rgtm1ent suffors frnm three independe111ly 

fatal prnhlcms. First. as ctrgued in the pnor :;uhseetil111s. OSHA did 1wt c11mply '' ith the 

:\ P /\. · s gll\ 1d-cause excepti1 ms. sn it hardly nw tl<..'r . .;; ' ' hether ~ h( h) some how i ne l udes the 

U.S.C. ~h55tb). and OSrL\ camwl 

ill\ ent t'ne hy rnlemaking. Third. appl: mg the \VH/\ :>tandards \t1 Ctlf1StructitH1 dn1.'S thll 

r1.'nders ~ 1911.5 inappPs1l1.' hy its terms. 

Only the sectlfld 1ssw: requires further dab\ll'[tlf\lll, and it dPes nor require much. 

rtw OSH .\ct pnn ides absnlutdy no basis l~1r OSHA to rule lhcse prnceduml prntt:ct11i11s 

111npplic:1hk l·.1 ~111;. OSHA rulemaking. particul:irly l1tll h1 ''11L's pf the magnllude al i,..sut.' 

1l\\l1 1!1h'l1tinn." ln(t\o. Inc \' /.'/'(' . ..J.12 F.2d 7-J.!l. 7-J...J. (.Id Cir. ]')h'l) file 

F. The Commission's, imerirn11 Can Decision Does Not Preclude Kiewit's 
Prerniling ,\gainst the Challenged Rulcmakings 

l..J. 



the questions prl'Sented here . . 1111/cus :\PA \Vateli respeeti\ely submits that . l111crin111 

( '11u is irrt.?levant fix rl1ur reasPns. Bi:: fore outlining 1h1lse reasons, 111.m e\ er, (l/11icm :\PA 

Watch cmplwsi/L'S th~ll the Due Process Clause plainly applies t1l administrntiw 

1m1cel..'.dings. Fllill'!; 1·. \frrin<.!L'I" ,~ ('11."dhan. 3.N U.S. 594. 598 ll95!l); J/u1/1c11s 1·. 

Fldrid!!,t'. -L?A L.S. 31 '). 332 ( J l)7()), \s explained. the Due Process Clause preclud.:s 

>.addling Kit'\\ it with dt·eis101h like .-l111fficu11 C111 that du not and cnrnml apply here. 

First. as Kiewit demonstrates. the s1.tuation in. l111aico11 Cu11 and the related cases 

cited hy the Secn:t~iry ;ire di:-tin;,wishahle from th!..'. situation here. Kie\\ it Br. :it 2-1--27. 

S1..'C\•lld. 1wne 11r the eases L'ited by Lhe Seen:tary in the. l111cricw1 Cun line of eases 

applies 5 l SC. ~55lJ li.1the1rn1l'.edurnl \alidity ,1['()Sf-L·\'s rukrnaking adinns: '\.:ases 

( '/111rcliili. 511 L .S. dl I. (1 7 ~ ( \ lJ 1)-t.) fkL~ause they did 11111 addrl..':ss Kie\\ it· s ;irguml.'nts. 

"Questi11ns \\ h11.:h merely lurk in 1111..· record. neither brnught 
t11 lhl.' ;11tenti11n 1)!' the C1lll!t nnr ruled upPn. are 1h1t tn be 
1..·nn~1derl.'d <b Ila\ ing heen s11 decided ;is t1) con:;titute 
pn:cl..':d-:nh." 

lull. ~'16 L S. 511'7. 511 (I 'l~5)). \s --;u\.'.11. tlw l!11t·ri, 1111 Ca11 I 111\.' pf ..:ase:,, is 1rrek\ ant I•• 
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& n.11 ( 191)8) .. \s sul'.h. the Cnmrn1ssit)l1 cannot hold Kie\\ it to thl' results re<11.:hl'd in 

L«JSes such as .l111crica11 Can in \\hich Kiewit did not participate. 

Fnurth. C\ en 'tare shuuld not 

e11ndusin:ly th<1l it\ iuhites due procl'ss. S. ( ·rnr. Bell Ti:!. ( ·o. 1'. . llahm11a. 5211 L .S. l 61l. 

16 7-6X ( J 91J1)). As such. the C1.1rnrniss1011 cunm1t huld Kit:\\ it to the results reached i11 

cases stlL'h as. l111eriu111 Cun in \\hich Kie\\il did 1wt participate and \\here the nnn-

pre\ ailing parties foikd lo raise the ;irguments that Kil'\\ it presses here. 

II. OSH.\'S GE'.'iER.\L INDl'STRY STANDARDS IN P.\RT 1910 DO NOT 
S.\ YE OSHA'S CONSTRUCTION 11\DUSTRY SL\'.'IDARDS HERE 

1910.5. 19Hl.l 1(a) and 

I l) ! I l. I 5 I ( L') .... \ l the nutsd. it is ll!lC kar In illllic11s .\Pi\ Watch whether the c,m1m1ssin11 

1ntcndL'll this question as subst;mtive ,1r jurisdictio1wL For example. till' questiun might 

1l1L\ll1 that the:-.e pnl\ is1011s l'wrn OSH.\ ·s General Industry Standards supply or hdp 

L'st,iblish ~I 1J26.50(g)'s suhstanti\e \ <1iidity. Alternatin:ly. thl.' question might ask on 

llt11Wthdess 1:111 (ll Jll\)l\.'Ct Ktl.'\\ it 1'n1m an in-the-alk'rnntive L'ilalit111 r .. ir \'[11lating the 

i':w•!!el liL'ncral Industry StamLm.I. ~l'll!l.151(c) .. \:-> L'\.p[amed m this s1.·ction, l1u\\l.'\CL 

!(1 



llwt prn\ isinn \\JS 1helf unlimlul. Kie\\ ii BL al 8-1 U. 15-23. 28-30.;. Jl/lirns :\P.\ \Vatch 

c<mcurs \\ i1h Kie\\ it that ··rn [ l) lll.5(el] -,hould be treated as if it \\ere still in effect." id •ll 

28. although the prnpns1li<m "hnuld be -,tated mnre f~in.:efully: because OSHA did 1wl 

hm fully re\·oke it. ~ 1910.5( el remains in effect. The unhm fulness of OSHA· s attempt tn 

re\ nke ~] l)] 0.5\l~) fnlln\\S the same ;m,1lysis s..:t l()rth !~ir ~I 9.26.50(g). seu S..:ctin11 L 

'1111ra. ~md that analysis does 1wt require restating 11l're. OSHA lacked the authority under 

~6(;1) llf the OSH 1\et t(1 strip \\Ork-limiting language from \VH.\ measures nnd th1..'reh\ 

It) ,1pply tlwse WHA 11wasures tli the ..:nn~tructiun industry. 

Ill. hJE\\Tf'S CH.\LLENGE IS TIMEL \ 

Kie\\ it's ehalkn~t' tci OSHA rukmakings that nel'.urred twenty ,)r thirty ;.ears ag<) Even 

l nder ~ 19 I 0.5( el. ··t \\ lhene\ er th1: source or a stami<inl presenhed rn thh l)an 
l '1 In 1-.; rnd1e;1ted LP he <Ill ..:-,tnbli?->hed Feder;1l .-.;tandard puhli-,h1..·d in -+ 1 C.F.R. !)art 5tl-
2ii-f. the ;..Iandmd "n 111eserih,;d is ;1p11liL'.able only In planh. ti1et,1ries. huild111~!:->. \)r (Ii her 
pl;tl'L'S l l J' empluyll1elll \\ herl' llJ,Jleriais, Sllj1pliL'S. ;JI'[ ic\e:-,. \ 1r l'ljll lj)l11ellt are 111,l llli l;IC 11111.'d 

11r turnbhL'<L llwt 1s. th1..· ,1andard is intended h1 apply 1t1 111a11u1;11..·tu1mg ,,r "uppl~ 
1•pcra1i<Hb \\ hiL·h \\ntild be ;..uh11..-ct 1t1 the \\'al-,h-Healey Public (_\111\rach \ct 11' 1i1LTc 

\\ L'fe :1 FL'der:d l'l'lllr:id l~1r the prt)\..'.tlrl'l11ent or the mnterials. suppltl''>. ;\rt '•r 
,·quipinent 111' Ph ed."'\() frd. Re,:.: lll.-J.hh. !0.-J.llX { 1'171) (c1t;1tinns nmittedJ 

17 



fhe Secretary does lh)l L\llllesl the timeliness or KiewiL '::; chalkngc. OSHA Br. ;it 

n. I. presurn:1bly because K1cwit's challenge is tirndy. Sec. e.g .. Sohlccrn/i Indus .. /11c. 

1· . • 5ecrctun o/l.uhur. h14 F.2d Jl)l), 201 (9th Cir. llJXO) . . \oNccm/i distingrnshes 2» 

u.s.c. I) as limited t\l pre-cnfon.:ernent rniew by the kgislatiVL' histliry: 

'"\Vhth.: [Section h55(1'l] \\llllld be the c-.:clusiH: method f(ir 
obtaining pre-~·11/orn·111c111jwlicial n•i•icit· 1)r a standard. the 
pnn1si1rn docs lhll foreclose <111 empl'l}Tr t'rom challenging 
the \a lid tty llf n standard d11ri11<J. a11 c11/iwco11c111 
I II'< 1ccul i11g ... 

Id (1111nri11g S.RL·p.No.'>l-1282. »1st (\•ng .. 2d Sess .. 1«.;11 i111nl i11 ] l)7() l'.S.C.C.i\.~. 

517-. 518-J.) (allerati,)n in .\ohlnm/i. emphasis added): Sdifc,in<J;er 1· Cn1111ci/11w11. -J.20 

cllnstructiPn applies \\ ith p<irticular force \\hen the asserted repealer \\ ould n:rno\ c n 

remedy 1•lherni:-,e :l\aibhle"). lf it reaches the issue. the ("imrnhsiPn shnuld hnld that 

Kil'\\ it's chalknge is timely. 

I\'. DECL\R\TORY RELIEF TO KIEWIT IS BOTH .\ \AIL\BLE .\:\D 
.\PPROPRL\TE 

IX 



an:mers the first prong of the h'tlrlh question. Dedarnt\'lY rdier 1s ahvays .. mailable ... 

The 1111)rc suhstanti\'e questiPn i:-; \V hether declaratory relief is .. appropriate" here . 

. \. Sowreign Immunity Poses No Barrier to Declaratory Relief 

Generally. in any matter initiated by the L:niteJ States 11r one 11f its agencies as a 

plaintiff or eomplamant. the federal party theoretically e11uld enjoy s11vereign immunity 

fwm anv e1nmterdaims by the defonda11t. L .S. F. C 5'. Fidclir1· & (;1111r. Co .. J1)l) U.S. 

50h. 51.l 1-J. ( l 9-J.0) r·suability 11f the United States ... \\hetber directly 1)r by ewss­

.1eti1111. depL·rnls up1111 affinnati\ e statutory autlh1rity'"). F11r purely pn1speeti\ e equitable 

11r dedarnhll) relief. h1•\\C\er. the United States lws \\Hived its soYereign immunity and 

thus c111i:-;enied to C\\Untcrcla1ms 111 situal1\1ns like this . 

. \s alllL'llded in I '-)/6. 5 L .S.C. f70~ 11f the .\P,\ \\ aiYes sovereign inmrnnity for 

'-'quitahle am! declarat11ry relief: "[t]he l 'nitl'd Stall's may bl' named as a del'cndant in an) 

,uch .H.:ti1111. and a Judgment tir decree may he entered dgai11st the l}nited States." ::' 

l S.C. ~"7P2. Thi;; \\;mer "c/i1J1i11af/ul/ the smercign immunity del~nse in 111! n111i1ohlt 

capacity ... Sn1-l.u11d Sln·. /11c. '" .1/,1.1ku R.R .. (1) 1) F.2d 2.+J. 244 (0.C. Cir Jl>X.2) 

(1flf111in!!. S. RL'P· l\\i. 1>-PJ\)(l. X ! /<)76)) (emphasis <1ddcd). Sig:nit'icnnlly, .\P.\'s "\\'1J\1..T 

1»1' -,o\ erL'ign immunity applies tn any suit 11ln1/icr11111h·r rlic IP. I nr 1101. .. Reich. -; .+ F .. \d 

it. Kiewit may seek ~111d the 

B. The Commission Has •-.Jurisdiction" for D<.'claraton Relief 



not apply to federal agencies: 

The adjudication in the C)mmission . \\as not an Anick 
l[[ proceeding to '' hich either the ·case llr controversy' or 
prudential standing requirements ;q1ply. \Vithin thl'ir 
kgislati' e mandatl's. ageneiL·s are free t1) hear net ions 
bniught hy parlil':-, who might be \\ ithout p;irty standing if 
the saml' issues happenl'd to be bel(..ire a tedl'rnl eourt. Thl' 
agem:ies· responsibility for in1pkme11tation of statutnry 
purposl's justifies a \\ ider discretion. in determming ''hat 
<11.:ti1lib hi entertain. than is allmved to the courts hy either 
the ..:onstitutinn 1)r the enmmou l::t\.v. 

(ioul11iT 1·. r.CC. 5JO F.2J 1086. 1090 (D.C. Cir. 1976) . .i Consequently. the 

.1urisdictional limitations on'' hat relief a f..:·deral court might prm ide do not c<llTY thrnugh 

to\\ hat relief a !l:dL·rnl agl'n..:y may pnn ide. Pit1.1h11rgh & 11.1. /?. Co. 1·. [ 5. 2X l U.S. 

-r::'l. 4X6 ( l 1>JO) (right to appear before agencies is greater than right t\l litigation 111 

agencil's plainly hm c .1urisd1etiun for \\ ll~llL'\ er (.kelaratory relict' <t federal L·nurt c1)uld 

prm 1dc. ( '/. < '0111111oditr Fut11rn Trwli11g Co111111 ·11 r . . \'cl1or. 478 L.S. s:n. X.58 (I 1!Xh) 

-;uppkmcntal jurisdictinn t,1 d\) s1l). ,\s C\pla1ned 111 Section IV.C. i11/ra. a feder;tl court 

C. Di:daraton Rclid Is ... \ppropriate" Herc 

In argumg agai11~t declamtory relief. till' Secrctar) cites L'hscme decision~ Imm 

.\rllcle Ill. ~2. limits the l'edcr;tl .1udiciary·s jurisdiction l\l adjudi..:;1ti11g actual 
,.,:;iscs" aml .. c,llllrm crs1es:·. ///, 11 1·. llri<..;!11. 46X Li.S. . 751! ( \ 1J84). '' l1ich preclmks 
··:1d' is<)ry 1 'Jrnlll•ns ... St((/ ( ·11. 1 ·. ( ·11i:,111 ;, ,,. (/ Nl'fta (111 · 't. " l . S. S \. 11l1 ( I 1J1JX ). 



the Second Circuit and the U.S. District Court for the District of '\ew .krscy. OS I-It\ Br. 

at .25. l111icus 1\Pi\ Watch respectfully submits that the Secretary's narnm proposed tesb 

for decbratory relief undl'rstat...: the a\ ailahility <'f that rL·l 1\..'f fort\\ o rl'asons. 

First. dl'claratory rl'lid' c;m hl' appwpriate. 1h1tw1thstanding the arnilability nf 

~dternall' rdid. Alth,1ugh fl'<kral c<1urts require 1rrL·parabk harm and thl' in;1dequacy \)r 

h..·gnl , ... :medics for i11f1111cliH' rd1ef. Bu1co11 lltt·ur1n. Inc. 1·. lf'c.,ton'r. ~59 l:.s. 500. 

506-07 ( l IJ59). thusc prcrcquisllcs simply do nut apply to requests for <kclaralnry relief 

To till' contrary. till' a\ailability <lf an l'qually dkctive alll'rnatc remedy alfords lhl 

gn1und tilr declining dcclaratury rL'lid . .28 U.S.C. ~.22lll: llurlcT \'. Need. .28X F . .2d x-+-t 

1udgmc111.·· na11cl. -:-ix F . .2d ;l! 457 (<11i11g Ste/Id 1 llim111Jsr111 . ..J.15 L:.s . ..+5:::: . ..+71 

\1974)): !OB \VRi(dll & \IIIL.R. FID. Pinc. & Prwc. Ci\ . .\d ~::::7fl(l 1--11Jftlle normal 

requin:rnents ,1f federal junsdicli\ll1 arc p1·L·scnt .... thl' n1urt has jurisdieti,111·· t'tir 

lkclaratory rclil'f). The :1\aihihili1y \lf ,ither relief that 1he Commis:-;1,)n i;,111 pn1\ l\k 

1\..11;'\\ it dncs 11<11 \\eigh against als<i pronding Kil'\\ll·s requcs!ecl dcd;ir;1tory ll'iid. 

Sl'L'Plld. the Secrewry·-; pwp(lscd narro\\ 1T;1ding-s dcn\e fwm limi1~11i,111s plac1.:d 

,111 kckral courts ll\ .\rt1L·k 111. \\h1d1 simply dt>l'S 1H1t apply to lhc C1m1111:-:->hlll. Sn 

."iL·cti,1n I\' 13. s111wu. 1,,. ul10 /'11h. S£'n. ('on1111'n u/ ( 1111! \'. llrco//('n .. /!1< .. . ~44 l'."i . 

.:: I 



declaratory relier lkpends on wht'lher there is a lh e dispute bet\\'een the parties. and ;1 

rL·quest for declaratory relief may be e1)nsidered independently \)r whether other l(111ns ,,r 

relief arc appropriate") (l.'.itations nrnitkd). ,\s such, "federal declaratory rdid. is not 

preduded \\hen no ... prnsccutilll1 is pending ;rnd a t'ederal plaintiff demonstr;1tcs a 

genuine tlrn .. ·at of enforcement 1lf <I disputed st;lle criminal statute ... Srctld -.J.15 U.S. at 

-J.75. ,\II that is required is a "live dispute," regardless of the "other forms uf relil'l" 

a' ;1il;1hk. P1mcll. 3 9 5 L'. S. at 518. The current dispute suffices fnr dee bmtory n.:lie!'. 

CO!\CLLSION 

F\lr the foregoing reasons. w11it11' .\P.\ \\';1tch respectfully submits that the llrder 

';icating llem l tlf Citation I should he affirmed. and a declaratury nrdcr 1ssul.'d dl.'c!anng 

2UI~ Respectfully submitted. 
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