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IDENTITY, INTEREST AND AUTHORITY TO FILE

Amicus curiae APA Wateh 1s a nonprofit membership organization formed under
Virginia law. On its onwn and through is membership. APA Watch devotes significant
cffort to combating federal agencies™ exceeding their authonty under the Administratiye
Procedure Act, 5 ULS.C §38551-706 ("APA™), and o seeking the legislatively and
constitutionally intended balance  for judictal review under the APA. 1t equity
predecessors, and ther state-law equivalents. APA Wateh has parucipated as amiicus
crrfae betore varous federal courts on AP A-related 1ssues and Justiciability. Stormiains
T, v Selcky, No.o 07-36039 (9th Ciry: Metropoliranr Taxicab Bourd of Trade v Ciny of
Vew York, No. 09-2901-cv (2d Ciry: il Defense v, Duke Evergy Corp., No, 0053-84%
(USos stra USH tne v Sanies Claree Connry, Cal., No. 09-1273 (US): Dounglas v
Independent Living Ctro o' S. California, Tne., Nos, 19-938, 09-1158 & 10-283 (LS.} In
addition. APA Watch has filed rulemakimg comments with federal and state agencies.

STATEMENT OF THE CASE AND FACTS

This dispute focuses on the issue of whether and how admuinistrativ e agencies may
promulaate regulations with the force ol faw, notwithstanding that those regulations
violate not only the APA rulemaking requirements and the agency’s orgimie act here
the Occupational Safety & Health Act, 29 US.CL33631-078 (the "OSH Act™)  but also
the Constitution vesting “Tafl leastany e Powers ina Congress.” US.Constoart 1L S 1L

Complainant Secretary heads the Oceupational Safety and Health Admimistration
mOSHA™. which cited respondent Kiewit Power Constructors, foc. ("Kiewit™ lor

violating 29 C.F R S1920.5002). chmices APA Watch adopts the Kiewit's statement off



facts, Kiewit Br.at [-15. retterating them here only for completeness and emphasis.
OSHA orgmally adopted §1926.50(2)"s carliest predecessor under the Walsh-
Healey Act C"WHATY as a work standard for manufacturing performed under federal
contract. 25 Fed. Reg. 13809, 13.823 (196(). The standard requires work areas Lo
provide “suitable fuctlities for quick drenching or flushing of the cyes and boady™ in
situations “[wlhere the eyes or body of any person may be exposed to mjurious corrosive
nuatenials.” 29 C.F.R. §1926.500g). As applied to the construction industry. OSHA
promulgated §1926.50(¢) and velated final rules m a series of agency actions going back
o 19710 all without engaging in the APA™s notice-and-comment  procedures. In
promulgating these rules without notice-and-conunent rulemaking, OSHA velied on the
claimed authority of the APA™s “good-cause”™ exemption. 3 US.C.$353(by B and the
two=vear start-up pertod provided by 36¢a) of the OSH Act. 29 US.C. 3633a). Kiewt
defends agamst the citation n part by challenging $1926.30(2) s vahdity. given OSHA s
fatlure o comply with rulemaking requirements of both the APA and the OSH Act o the
proceedings below, the Judge miled for Kiewit on §1926.50(2) s procedural mvalidity.

but dechined to provide the declavatory rehief that Kiew it requested.

e key acnons arer (a) adopt the predecessor WHA standard for manufacturing
AL nolkL-aml—wnumm rulemaking, 23 Fed. Reg. at 13,8231 34 Fed. Reg. 7880 789-940
(1900 (i prmnulznlc the general industry standards including $1910.151(¢y m Parnt
1010, 30 Fed, Reg. 10400, 10469 (1971): (¢) I‘C\'Ukc 30 CFROSTOTOSC) (quoted

note 3. ufray from that ecueral mdustry standard, 36 Fed. Reg. 18080 (1971 and

(Y promulegate 3192063 (g) mto  the  construction indu:\lry standards, based  on
STOL0 TS Ho) from the general industry standards. 3% Fed. Reg. 35070, 35,084 (1093,



SUMMARY OF ARGUMENT

OSHA cannot it its challenged actions here within the APA's good-cause
exemption on which OSHA seeks o rely. and the APAs anti-supersession clause
precludes OSHA s relying on $6(a)’s temporary exemption from APA requirements. 3
U.S.Co88353(hyBY. 339: Sectuons 1L.C-1.D. infra. Morcover. OSHA cannot ¢laim
deterence under the APAL wluch delegates no special authority to OSHAL Section LA
infra; even under the OSH Act. OSHA s positions [ack a proper statutory basis and thus
do not warrant deference. /. Further. even if the APA did somchow exempt OSHA s
actions from the APA requirements lor notice-and-comment rulemaking, So(h) of the
OSH Act sull would require notice, comment, and the opportupity for a hearing. Section
LE. jufra. Fmally. the prior decisions on which the Secretary relics  such as the
American Can decision cited m the Commssion’s Brieling Notice - did not consider
Kiewits arguments under the APA's anti-supersession clause and thus could not
consistent with Due Process  have disposed of those arguments sub sileniio. Section LE.
filra.

The provisions o OSHA s general industry standards i Part 1910 do not save the
enforeement action here because the eelevant Part 1910 requirements could no more be
validly applied o construction than the challenged $1926.30¢). Scecuon 1L iufra
Because Kiewit tely rased s chalicnge to OSHA s standards moan entoreement
action. the chatlenge is amely. even if Kiewtt could not now timely seek pre-enforcement
review i tederal court. Section UL angra On decluratory rehels the Comnussion’s rules

allow declaratory reliel by virtue of incorporating Fip, ROCL PoS70and the few obscure

P



decisions that the Secretary cites against declaratory reliet hinge on Article HI's limiting
federal conrts” jurisdiction to actual cases or controversies, which is simply mapposite o
this Commission’s gramting declaratory relict. Section 1V, infra.
ARGUMENT

L. THE OSH ACT DID NOT AUTHORIZE EXTENDING WHA

STANDARDS TO NON-WHA CONSTRUCTION ACTIVITIES WITHOUT

NOTICE-AND-COMMENT RULEMAKING

In its Briefing Notice, the Commission requested brieting on four ssues. the {irst
ol which s whether S6(a) of the OSH Act authorized OSHA to extend 41 C.F.R. §30-
204.0(e) - o WHA standard that did not ortgimally apply to construction  as an
ccctpational satety or health standard applicable 10 cmployers engaged n construction.
micns APA Watch respectully submits that the answer to that core question s "no.” To
uald to that ultimate answer, wens APA Wateh first addresses the deference due to
OSHA s terpretations ut issue here and the fegal eriteria for exempting tederal
ralemakings from the APAL

A The Secretaryv's Ultra  Vires Reosulations Warrvant No  Chevron
Deference

Belore discussing the applicanon of OSHA™s regulations here. winicns APA
Watch tirst addresses the deference that the Commission should atford OSHA's
regulations. The Sceeretary argues that OSHAs regulations are ennitled to deference under
Cheviron US 0 Tneo v NRDC 467 1S 83708453-44 (1984, OSHA Broav 16, To the
contrary, the regulations ave wlora vires the Scerctary’s aathority and thus warrant no
¢ reveon delerence. Under Chovron, reviewing courts owe delerenee tooan ageney s

plaustble construction of ancinterstitial gap mca statute under that ageney’s admimstration



(Chievion prong two). unless the court can interpret the statute™s requirements using tools
of taditional statutory construction (Chevion prong one). Chevreon, 467 ULS. at 842-44,
865-00. Here, the Seerctary does not wdentify any ambiguity that would justity the
Commission’s getting to prong (wo.

At the outset. a federal agency warrants no deference under statutes  such as the
APA  that Congress has notuniquely delegated o that a

geney:

=
b=

Intertor 1s not charged with administering the APA: its
conctustons of law regarding whether its pohey change is a
“rule”™ for APA purposces are not given deference and are
absareviewed de novo,

Shell Offshore Ineo v Babbin, 238 F.3d 6220 627 (3th Cir. 2001y Cirizens Dvarcness
Nenvork, fneovo U850 391 F.3d 3380349 (st Cir. 2004 ("[wle exercise plenary review
over the Commission’s compliance with the APATY. Prof Reactor Operator Soc v (S
Noclear Regiddarory Compt'n, 939 F.2d 10470 TOST(D.CL Cir, 1990) ("courts do not owe
the same deference W an ageney’s interpretation of statutes that, hike the APAL are outside
the ageney’s particular expertise and special charge to admumster™: Adams Friir Coo v
Barretr, 494 LS 0380 649-30 (1990). Thus, on the entical question of 53 LS.CL 3535978
application here. the Secretary cannot credibly claim deterence.

But even o the extent that Chovron would apply, tns dispute falls under Clievicon
prong one because a reviewing court can resolve the matter with traditional tools ot
statdtory construction. Chevron, 467 LS at 84244 Cheveon deference comes into play
onlv il the statute is ambiguous at prong one. /oo Midio v Holder, 360 F 3 1320 130-37
(4th Cir. 2009}, Because the Commisston can resolve this case at prong one, sec Sections

EB-L 1 fufra, thatwould render Cheveon deterence inapposite. even il Cheveos applied.



B. The APA Requires Notice-and-Comment Rulemaking to Extend
WHA Standards to Non-WHA Construction Activities

The ~history of liberty has largely been the history of observance of procedural
safeguards.” Darvo (50 848 F.2d 2170 218 (D.C. Cir. 1988) {guoting McNabh v, LS.,
318 ULS. 3320347 (19423)). Procedures “protect the [public] from arbitrary action on the
patt of [agencies], however unmtended.”™ Ocewiair of Florida, Ine. v, NJT.S B, 888 F.2d
767,770 (L th Cir, 1989 (citing MeNabby, The APAs procedural protections take on an
cven greater importance i the constitutional context ol an unelected agency making

“faw” when the Constitution vests “a

I legislative Powers i a Congress.” LS. CoONST.
art. L8 Lovine v U080 317 ULS. 7480 771 (1996). Because ~an agency hterally has no
power to act.. unless and until Congress confers power upon i7" Lowsiana Pih. Serv.
Compr v, FCC 476 U S0 335374 (1986, ageney actions that violate the AP are wira
veres and thas void, Chevsler Corpovo Brovwn, 341 1S 2810 303 (1979); Nosih b Coal
Corp. v, Director, Oftice of Workers™ Comp. Programs, U8, Dept. of Labor, 834 F.2d
380, 38K (Toth Cir, 1T988): U5 v, Gavrifovie, 351 F.2d 1099 17106 (8th Cir, 1977y,

The APA notce-and-comment requirements apply only to so-called “legislative™
rules, not W interpretative rules. 3 U.S.CL §533i(AY. In determining whether ageney

action qualifios as legstative rules™ that require notice-and-comment proce

LICS. COUTtS
have noted at least some stable guideposts i an arca otherwise “enshrouded i
considerable smog™ i by s action the ageney intends 1o create new law. rghis oy
duties. the rule s properly considered o be a legislative rule” Geancral Motors Corp. v
Ruckelshans, 742 F 24 15601, 1365 (D.C Cire 19840 (e bancy (mterior quotations

onutted ). Swate of Ohio Dep't of Human Scvo ve US Dept of Headth & Hipan Scrv.



Healih Care Financing Adwiin., 862 F2d 1228, 1234 (6th Cir. 1988). Another uselul test
poses  four criteria that  independently  require  notice-and-comment  rulemaking:
by whether, absent the rule. the agency would lack adequate authority to confer benefits
or require performance: (2) whether the ageney promulgated the rule into the C.F.R.:
{3y whether the ageney invoked its general legislative authonty: and (4) whether the rule
elfectively amends prior legislative rules. dnn Mining Congress vo Mine Sufens & LHealth
Adinin,, 993 F2d THO6 THE2(D.CCre 1993) OSHA S revisions (o iy standards triggel
these tests because the enforeement against Kiewit could not have gone forward without
the revised standards. Thus,unless $6(a) indeed exempted OSHA from the APA s notice-

and-comiment requirements. OSHA s actions were ufira vives the APA and thus void.

C. Avencies and Courts Must Construe AP\ Exemptions Narrowly, and
Post- AP\ Exemptions from the APA Must Be Express

Kiewit's arguments centers on the scope of tvo APA provisions that govern the
applicability of the notice-and-comment requirements (0 OSHA™S rules: (1) the good-
cause exemption i S US.Co8353(byB) and the anti-supersession clause 3 US.C.

§5359. Nerther provision exempts OSHA s actions [rom AP rulemaking requircments.

[he good-cause™ provision exempls ageney rulemakings from APA notice-and-
comment requirements when the ageney for good cause finds (and incorporates the
fincding and a brict statement of reasons theretor in the rules tssued) that notiee and public
procedare thereon are fmpracticable, wnnecessary, or contrary 1o the public inicrest”™ S
LSOO 8333 hBY temphasts addedy. The APA S legislutive Tustory shows just how

narrow the emphasized terms are:



“Impracticable” means g situaton in which the due and
required execution of the agency functions would be
unavoidably prevented by its undertaking public rule-
making proceedings. “Cnnecesyary” means unnecessary 5o
tar as the public 15 concerned, as would be the case it a
minor or merely technical amendment in which the public
is not particularly interested  were  involved.  Public
interest” supplements the  terms impracticable”  or
“unnecessary:” 1t requires  that  public  rule-making
procedures shall not prevent an agency from operating. and
that, on the other hand. lack ot public interest in rule
makmg  warrants an agency o dispense  with  public
procedure.”

Northern Arapaboe Tribe v Hodel, 808 F.2d 741, 731 (1oth Cir, 1987) (gnoting S, Rep.
No. 7320 79th Cong.. Ist Sess. T4 (1945 (emphasis in HHodcl),

An ageney’s good-cause finding 1s. of course. reviewable. U5 v, Cuin, 383 F.3d
408, 420-21 (6th Cir. 2009y Nortinvese dirlines, [ne. v Goldsclimidr, 6435 F 2d 1309,
1320-21 (3th Cir. 1981), Moreover. "t should be clear beyond contradiction or casv l that
Congress expected. and the courts have held. that the various exceptions to the notice-
and-comment provisions ol section 333 will be narrowly construed amd only reluctandy
countenanced.” State of NS Depto of Eivivowmental Protection v, US. Euvironented
Profection: decney, 626 F.2d 1038, 104346 (D.C. Cir. 1980) Mack Drucks, Tne v
FoP 682 FAA 87 94(D.CCirs 2082 (same): U8 Sieed Compre v EP2 L 049 F.2d
S72. 87576 (Rthv Cir, 1981 (same); Cain, 383 F.3d at 420-21 (samey; LS. v, Picciotio.
N7A3 2 345 34049 (DC e TIR9Y LAPA exceptions “must be narrow v construed ™)
I summiary, the good-cause exemption s exceedingly narow,

Waorking from the other direcuion, the anti-supersession clause nmrows the

mstances i owhich erier starnies can justety an APA exemption:



This subchapter [and] chapter 7 ... do not Jimit or repeal
additional requivements imposed by statute or otherwise
recognized by law. ... Subscquent ~stature may not be held
1o supersede or modifv this subchapter forf chapter 7.
cveept to the extent that it does so expressiy.
5 US.CO 8359 emphasis added). Thus. post-APA stawates like the OSH Act do not
parrow or exempt post-APA statutes from APA requirements, exeept to the extent that
they do so expressly. Mareello v Bouds, 349 ULS, 3020 310 (1933): Shaughnessy 1
Podreivo, 349 ULS. A8, 30 (1935): Dickinson v, Zurko, 327 LS. 154-535 (1999).
Although repeals by implication have {ong been “disfavored.” the Suprene Court
only recently required clear and manttest congressional intent: “repeals by implication
are not favored md will not be presumed unless the intention of the legislature o repeal
is] clear and manilest” Nar 1o sy 'n of Home Boilders v Defenders of Wildlife, 331 U8,
644 6062 (2007) (interior quotations omitted. alteration i original), When it requires that
level of spectficity as with prccmptinn: - federal courts apply the requirement not onls
to the cxvistence of legislative displacement but also its ycope. Medtronic, Tne v Lohi,
SIR ULS. 470, 485 (1996). Under Medtronie, even if a statute clearly and manifestly
displaces some Taw. the evrent ol that displacement remams open o the clear-and-

mautest requirement. /. Thus, “Twthen the text of an express pre-ciption clause 1y

Although preemption disputes tvpical mvolve a federal Taw’s displacing state or
focal law, the same principles can lead one tederal taw w0 displace inconsistent federal
faws, Scoo v, Chamber of Copnnerce v Reich, 74 F3d 1322 1334 (D.CL Cirs 1990),
Athough the detault rule o the absence of statutory spectiic would have later-enacted
statutes displace prior statutes, Congress can reverse that order with provisions such as 3
{ "S.(‘. N

9



susceptible of more than one plausible reading, courts ordinarily accept the reading that
dislavors pre-emption.” Alwia Group. Ine. v, Good, 335 LS. 70, 77 (2008) (quoiing
Bectes v Dene Agroscicnees LLC 544 USO 431, 449 (2005)). In the context of latter-day
statues that narrow the APA™s application, the APA s text expressly supports construing
those statutes narrowly: “Subsequent statute may not be held to supersede or modify this
subchapter ..o except ro the extent that it does so expressly.” 5 US.CL 559 (emphasis
added). Thus, post-APA federal statutes supersede APA requirements only it they do so

capresshand, even then. only o the cxrenr that they do so expressly.

D. 36{a) Did Not Exempt the Challenged Rulemakings from the APA’s
Notice-and-Comment Requirenments

Wih the background on APA oxemptions 1w Sectuon LOU supra, aniicus APA
Watch now apphies that background to the OSH Act ssues presented here. At the outset.
because 1t seeks o operate under Y6(a)’s APA exempuon. OSHA bears the burden of

establishing that 1ts actions Tall within that exemption. See Kiewie Br. at 33, While OSHA

“is entitled to some promulgative feeway moseting standards.” that “leeway ... i3 narrow
where JOSHA]L byvpasses rule-making™ under §6(a). Marshall v Pinshurch-Des Moines

Stecd Co 384 F.2d 6380 644 {3d Cirs 1978), This narrow-leeway argument does not rely
cxpressiv an S US CoR539, but it derives rom a similar (atbeit more general) concern,

In §6(a). Congress cnacted a two-vear window  beginnimg with the OSH Act's
citective date  durmg which OSHA could by rule promulgate as an occupational salety
ar health standard any national consensus standard. and any  established Federal

standard.” Pw fithout regard o chapter 3 of Titde 3 or to the other subsectons of this

section,” 29 LES.C 3033(0). The guestion presented here s whether this OSH Act



excription from APA requirements allowed OSHA (o extend WHA standards to the
construction industry without notice-and-comment rulemaking as an “established Federal
standard.”

The OSH Act delines a “established Federal standard™ as “any  operative
occupational safety and health standard established by any [federal] agency ... and
proesentlv in effect, or contained i any Act ol Congress i1 force on December 29, 19707
20 LS. Co 63201 (emphasis added). There are at least five textual and contextual
reasons to construe the term “established Federal standard™ to include the scope ot the
underiving federal standard.

I, Under the OSH Act’s express texto established Federal standards are
“occupational salety and health standards,” which by delinition include the very types of
limits that make up the scope provisions that OSHA seeks o sidestep here. Sce Kient
Bro oat I8 Sienificantdy. Kiewit answers  the  Scerctary’™s charge  that Kiewit's
mterpretation would not inerease the standards™ application by noting that the OSH Act's
purpose was o extend standards triggered by federal contracts under the Spending Clause
to reach atl cmplovers by the wider authonty under the Commerce Power. /. at 22-23
fo o alh manubacturers, vather than only manufacturers under federal contracy) . Finaldly,
the definition cmphasizes that the standards must have been “preseatly i etfoct.” 29

S8 363201, whieh obvieusly s not rue tor a revised-scope standard (Zc., the new
standard wnth the revised scope was aot previousty i effect),
2 To mpose civid and penal sanctions. courts require OSHA o provide

coplovers Tair notice of slandards™ coverage. which requires imterprennyg dustry-



spectfic or location-specific standards as applying only o their original industry or
locauon. Digmond Roofing Co.. lue. v. Occupational Safery & Healtlh Review Comm i,
S28 F.2d 645,649 (S5th Cir, 1976): Dravo Corp. v, Occupational Safery & Health Review

Coine ', 613 F 2012271232 (3d Cir, 1980).

3 The version of S6(a) reported by the House committee would have
cexprossly allowed OSHA 10 “promulgate ... any established Federal standard then in

eltect .. nor limited 1o its preseat arca of application,” Kiewit Br. at 21 (ginotine HR.
167835, 9lst Cong.. at 7 (Apnl 7. 1970)) (Kiewit's emphasis). but the enacted bill struck
that language. “Few principles of statutory constructton are more compelling than the
proposition that Congress does not mtend sub silenrio o enact statutory languace that it
has earlier discarded n favor of other language.” INS v, Cardoza-Fonseca, 480 1S, 421,
442-43 (1987) (ertation omitted).

+. Under the legislative history, reported cases. and sound public policy.
Congress based $6(a) on the fact that the attected industries would have famidiarity with
any standards tmposed  without notice-and-comment  rulemaking. Kiewit Br. at 19
tynoting S, Rep. Noo 9T-12820at 0 (19700 accord Irvington Moore, Div. of U8 Natiral
Rex ueo v OQceupational Sufety & Healtlh Review Comni i, 330 F2d 431 434 (0th Cin
1977) (purpose of this rulemakimg-by-reference approach was 1o establish national
safety stundards as rapudly ax pessible ©0 on the theory that o the federal standards
would already have been subjected o substantial public scrutiny and comment by the
partios coneerned ™ Obvicusly. the construction mdusuy did not have fnuliarity with

WHA staclards Tor manutaciurmg,



s Under 5 ULS.CL 85590 OSHA needs o but faids to come up with
express statutory language in the OSH Act that compels extending §6{a)’s exemption “to
the extent™ to which OSHA seeks to push it. OSHA s ailure is fatal to its interpretation.

Under 3 US.Co 3359, Medtronic and Alivia, these textual and contextual
arguments need not compel the conclusion that Congress precluded OSHA™s APA
avordance here. Tostead, 10 s enough under 5 ULS.CL §539 that the OSH Act i
“suseeptible”™ o that reading. The converse is even more fatal to OSHA s case. While
netther Kiewit nor amicns APA - Watch concedes  that the  Secretary™s  alternare
interpretation iy viable, that is not the test. The burden is on the Scerctary o demonstrate
that Kiewit's tnterpretation /iy sor viable.

E. §6(b} Does Not Include a Good-Cause Exemption from the OSH Act’s
Rulemaking Requirements

Kicwit cites 36(1) of the OSH Act as requiring notice-and-comment rulemaking
even when the APA™s good-cause exemption otherwise would exempt an OSHA rule
trom the 20y rulemaking requirements. Kiewit Br. at 43-46. Specifically. 36(bi2)
provides that OSHA “shall publish a proposed rule promulgating. modilying, or revoking
an occupational satety or health standard i the Federl Register and shall afford
interested persons o perntod of thirty duys alter publication to submit written data or
conments.” 29 VLSO $6533tby 2). To addition, 603y coudes ~any interested person
fro] e o wrttten objections o the proposed rule, stating the grounds therelor and
requesting a public hiearing on such objections.™ I S635¢hy 3).

Iy response. the Sceretary argues that 29 CF.RL ST9TLS authorizes bypassing

Soby s rulemakimg and bhearmy requiements under the APAs zood-cause exemptions,



OSHA Br. at & By way of background. $1911.5 provides as follows:
Section 6(h). when construed i light of the rulemaking

provisions of the Administrative Procedure Act. is read as
permitting the making ol mmor rules or amendments in

which the public 1s not particularly mterested without the

notice and public procedure which is otherwise required.

Whenever such a nnor rule or amendment is adopted. 1t

shall incorporate a finding of good cause to this ctfect for

not providing notice and pubhe procedure.
20 C.FROSIVELS (eration omitted). This argument suffers [rom three independently
fatal problems, First, as argued m the prior subsections, OSHA did not comply with the
APA™S good-cause exceptions. so it hardly matters whether §6(h) somehow includes the
same good-cause exemption. See Scctions LO-LD. supr: Kiewit Bro at 34-40. Sccond.
S6(hy does not contain a good-cause exception. 29 US.CL 3635(b), and OSHA cannot
imvent one by rulemaking. Thivd. applving the WHA standards o construction does not
gqualtly as a “mmor rule™ under 1911575 own terms. Kiewit Broat T1-13 21-220 which
renders 19113 mapposite by its terms.

Only the sceond tssue requires Turther claboration, and 1t does not require much.

The OSH Act provides absolutely no basis Tor OSHA to rule these procedural protections
inapplicable to any OSHA rulemaking, particularly not o ones of the magnitude at issue
hore. An ageney cannot “replace the statutory scheme with a rule-making procedure of 1
own mvention.” Jexace, foneo v 2O A2 F2d 7400 74 (3 Cie 1eewy Fhe

Conmnission should reject STV s power grab,

F. The Commission’s . dmerican Can Decision Does Not Preclude Kiewit's
Prevailing Asainst the Challenved Rulemakings

The Commusston’s Brieling Notiee cutes its  Imerican Care decision as relevant o



the questions presented here. liicns APA Wateh vespectvely submits that dmerican
Cear s rrelevant for four reasons. Betore outlining those reasons, however, amiicus APA
Watch cmphasizes that the Duce Process Clause plainly applies to adnunistrauve
proceedings, Fwing v Mytineer & Casselberry, 339 LS, 594, 398 (1930); Yathows v
Fldridee, 424 1S, 319, 332 (1976). As cxplained. the Due Process Clause precludes
saddhing Kiew it with decistons like American Can that do notand cannot apply here.

First. as Kiewit demonstrates. the situation in . bnerican Can and the related cases
cited by the Seerctary are distinguishable from the siwation here. Kiewit Br. at 24-27.
Cbmens APA Watch has nothmyg 1o add on that issue.

Second. none of the cases cuted by the Secretary in the American Can line of cases
applies 5 U.S.CL 8339 o the procedural validity of OSHAs rulemaking actions: “cases
cannot be wead as foreclosing an argument that they never dealt widh,” Haters v
Clarchid!, 3THUS o610 678 (1934), Because they Jdid not address Kiewit's arguments,
Aaerican Con and its progeny plainly could not decide those issues:

“Questions which merely lurk i the record. neither brought

w the attention ol the court nor raled upon. are not w be

constdered as having been so decided as to constitute

precedents.”
Ceoper Dados, nes vo Idall Scrv Tnes 343 TLSO 1370170 (2004) (quoting WWebsier v,
Fall, 266 LS 307 3P 019230 s suchs the tmcerican Can line of cases 1s wreleyvant to
the ssues that Kicwit presents,

Fhied. issue preclusion canaot bind those who did net participate i the prior

Higation: “[rin no event.. can assue preclusion be mvoked against one who did not

participate 1o the prier adjudication™ Barer e Gen D Mogrs Corp., 3220080 2220 237



& (1998)0 As such, the Comnmussion cannot hold Kiewit to the results reached in
cases  suchas American Can inwhich Kiewit did not participate.

Fourth. even stare decivis should not - and  lawfully  cannot - apply so
conclusively that it violates due process, S Cent. Befl Tel, Co. v Alabama, 326 US. 161,
167-68 (1999). As such. the Commission cannot hold Kiewit to the results reached in
cases  such as American Can in which Kiewit did not participate and where the non-
prevailing parties fatled to ratse the arzuments that Kiewit presses here.

IL OSHA'S GENERAL INDUSTRY STANDARDS IN PART 1910 DO NOT
SAVE OSHA'S CONSTRUCTION INDUSTRY STANDARDS HERE

The Commission’s second fine of requested bricfing goes o whether the Judge
erred in Hinding $1926.5002) mvalid ~[uin hight of 29 CF.R. 8§ 1910.5, 1910, 1 Ha) and
TOLO LS T(e).™ At the vutset, 1Uis unclear o anicus APA Wiatch whether the Commussion
intended this question as substantive or jurisdictional. For example, the question might
mean that these provisions [rom OSHA™s General Industry Standards supply or help
ostablish $1920.30(g) s substantive validity. Alternanvelyv, the question might ask on
jurisdictional or procedural grounds whether a successiul challenge (0 $1926.30(g) would
nonetheless ful o protect Kaewit rom an m-the-alternative citation for violating the
paretlel General Industiry Standard. $19T0.131(¢). As explained i this sections however.
the cited provisions from OSHA™s General Industry Standards do not save $1926.30(g).

As Kiewit explains, 29 CFR S1910.5(e)  expressly precluded  applving

manufacturer-hased WHA standards to construction. and OSHA s summary revocation ol

10



that provision was itsell unlawul. Kiewit Br. at 8-10. 13-23. 28-30. . Imicus APA Watch
concurs with Kiewit that “[$1910.5{¢)] should be treated as 1t 10 were still in effect.” /. at
28, although the proposttion should be stated more forcetully: because OSHA did not
fawtully revoke it §1910.5(¢) remains m effect. The unlawfulness of OSHA s attempt
revoke §1910.5(¢) tollows the same analysis set forth for $§1926.50(g). see Scction L
supra. and that analysis does not require restating here. OSHA lacked the authority under
36(a) of the OSH Act o strip work-limiung language rom WHA measures and therehy
to apply thoese WHA measuees to the construction industry.
1.  KIEWIT'S CHALLENGE ISTIMELY

The Comnussion’s third hne ol requested briefing goes to the tumceliness of
Kiewit's challenge o OSHA rulemakings that occurred twenty or thirty years ago. Even

i an applicable statute of hmitations prevented Kiewit's challenge in tederal court (and

none does), gadicus APA Watch would respectfully submit that the Comnrisston should
ienore tneliness because nething compels the Commission o consuder 1t In the event

that the Commission reaches the question of timeliness, however. the Commission should

find KiewitUs action tnely,

Under SE910.5(e) “Pwhenever the source of a standard prescrthed mothis Part
1910 5 mdicated o be an established Federal standard published in 41 CF.RL Part 30-
20 the standard <o preseribed s applicable only o plants, tactories. buildings, or other
places of employment where materials, supplies. articles, or equipment are manufactured
or twrnishod. That s the standard s mtended o apply o manufactuime or supph
ceporations which would be subject w0 the Walsh-Healey Public Contracts Actf there
were a Federal contract Tor ithe procurement of the matenals, supphies. ariiclose or
cquipment mvolved.” 30 Fed Rego 10466, TO408 (1971) (aitations omitted).



The Secretary does not contest the timehiness of Kiewit's challenge. OSHA Br. at

I n 1. presumably because Kiewit's challenge s timely. See. ¢ w, Nobleeralt Tndus.. Inc.
v Secretary of Labor, 014 F.2d 199, 201 (9th Cir. 1980), Noblecraft distinguishes 29
ULS.CL 363505 as limuted to pre-enforcement review by the legislative history:

“While [Scection 633(H ] would be the exclusive method for

obtatning pre-caforcenient judicial veview of a standard. the

provision does not foreclose an employver {rom challenging

the vabhidity of a standard  during  an cntorcement

proceeding.”
L (quoting S.Rep.NoO1-1282, 91st Cong.. 2d Sess., reprinted 0 1970 US.C.C AN,
STP770 5184y (alteration in Noblearafi, emphasis addedy: Schiesinecr v Conncilman, 420
LS. 7380 732 (1975 (repeals by wmplicatton are distavored.” and this canon of
construction applies with particular force when the asserted repealer would remove a
remedy othersise avatlable™). 117 it reaches the issue. the Comnussion should hold that

Kioewit's challenge is timely.

v, DECLARATORY RELIEF TO KIEWIT IS BOTH AVAILABLE AND
APPROPRIATE

The Comnussion™s founth line of requested briefing gocs to both the availalility
and the appropriateness of Kiewi's requested declaratory velicf, Under 32200.2¢b) ol the
Commueston’s rules, Tprocedare shall be o oaccordancee with the Federal Rutes of Civil
Procedure™ 1o the absence of a specitic provision” under the Commission’s own niles.
Aldthough the Commission’s rules are sifent on declaratory relicl Rule 37 ot the Federal
Rudes of Civil Procedure provades tor “appropriate” declairatory reliel: “The existence ot
another adequate remedy does pot preclude o declaratory judgment that s otherwise

appropriate.” Fro. ROCive PUS70 The combmaton of Rules 37 mnd §2200.2¢h) theretore



answers the first prong of the fourth question. Declaratory reliel is always “available.”
The more substantive question i1s whether declaratory reliet s “appropriate™ here.

A Sovereign Immunity Poses No Barrier to Declaratory Relief

Generally. in any matter intttated by the United States or one of its agencies as a
plain@iff or complamant, the federal party theorencally could enjov sovereign immunity
from any counterclaims by the defendant. U8 v U8 Fideline & Guar. Co. 309 US,
306, 313-14 (1940} (Csuability of the United States.... whether dircetly or by cross-
action. depends upon atfirmative statutory authority™). For purely prospective equitable
or declaratory relietl however, the United States has waived its sovereign immunity and
thus consented to counterclamms m situations like this.

As amended 1 1976, 3 US.CL 3702 of the APA waives sovereign inununity for
cquitable and declaratory reliet: “[tJhe United States may be named as a defendant in any
such action, and a judgment or decree may be entered against the United States.”™ 3
oS Co37020 This waner “climinatfcd] the sovereien immumity defense in «/f cquitabld
actions for specitic reliel against o Federal ageney or officer acting in an offeial
capacity.” Sca-Land Scrv., Ineo v aska RR. 639 F.2d 2430 244 (D.C. Cir. 1982)
{quarine S. Rep. Noo 949960 8 119761 (emphasis added). Sigmiticantly, APA™s “wanver
ol sovercign immunity apphies to any swalwhetfer vpder the P4 or nor™ Rejeh, 74 F 3d
at 1328 (emphasts addedy. Beeause no statute preclndes i Kiewit may seek and the
Comnmussion nay provide  declaratory reliet agamst the Secretary.

. The Comniission Has “Jurisdiction™ for Declaratory Relief
B The € Has “Jurisdict * for Declarat Relief

5

Sunilarly, Article HEs fitations agaist advisory opmions e tederal court do

19



notapply to federal agencies:

The adjudication n the Comnussion ... was not an Article

11T proceeding to which either the “case or controversy’ or

prudential - standing  requirements  apply. Within - their

legislative mandates, agencies are free to hear actions

brought by partics who maght be without party standing if

the same ssues happened to be before a federal court, The

agencies” responsibility  for implementation of statutory

purposes justifies a wider discretion, in determuning what

actions to entertain. than is allowed to the courts by either

the constitution or the common law.

. e - - T

Garduer v [.CC, 5330 F2d 1086, 1090 (D.C. Cir. 1976)7 Consequently. the
jurisdictional lnmitations on what reliet a federal court nught provide do not carry through
to what reliet a federal agency may provide. Pitshireh & 15 F R Co v, 1S 281 ULS,
4790 486 (1930} (right to appear before agencies Is greater than right o litigation in
federal court). On the lip side. however, unless expressly prolubited by statute. federal
agencies plainly have jurisdriction for whatever declaratory rehet a tederal court could
provide, L Conmadity Futnres Trading Conmm i vo Schor, 478 LS. 833, 858 (1986)
tholding that rederal agencies can hear swte-fone cluims by analogy 1o federal courts”
supplemental jurisdiction o do so). As explaned i Section IV.CLinfra. a federal court

would have jursdiction to issue o declaratory judgment here.

C. Declaratory Relief Is ™ Appropriate™ Here

In arguing against declaratory reliefl the Seceretary cites obscure decisions from

Artiele UL 820 himats the 1cd«,m| Judiciary’s 11
seases” and ceontroversies,” en v Hrialn, 468 LS
“advisory opimens.” Steel Coove Citizens for a Better / e

diction o adjudicating actual
7. 750 (1984), which precludes
b 323 LLSON3O o] /1\>\).~<>.

s
73



the Second Cireutt and the U.S, Distnict Court for the District of New Jersey. OSHA Br.
at 25, Amicus APA Watch respectfully submits that the Secretary’s narrow proposed tests
for declaratory reliet understate the sy atlabihty of that relief for two reasons.

First. declaratory retief can be appropriate. notwathstanding the availability of
alternate reliel. Although federal courts vequire nreparable harm and the inadequacy of
legal remedies fov injuncive veliel Beacon Theatres, Ine. vo Westover, 339 LS, 500,
S06-07 (1939), those prerequisties simply do not apply 10 requests for declaratory veliet
To the contrary. the avatlabtlity of an equally ceffective alternate remedy altords no
ground tor declinig declwratory relict) 28 US.CL 22010 Murlev v Reed. 288 F.2d 844
SAS(D.CCir 1901y Liernev v Schwedker, 718 F.2d 449, 457 (D.C. Cir. 1U83). Thus.
showing “wrreparable mjury .0 1y not necessary for the assuance of a declaratory
qudgment.”™ Zierney, 718 F.2d at 457 (ciring Seeffel v Thompson, 415 US4520 471-72
(1974 10B WRiGHT & MibLor, Fip, PrRac, & Proc. Civ.dd §2766 ¢ the normal
requirements of federal jurisdhetion are preseat ..o the cowrt has jurisdiction™ lor
declaratory reliet). The avatlability of other rveliet that the Commission can provide
Rrewit does not weigh aganst also providing Kiewil's requested declaratory vehief.

Scecond. the Secretary s proposed narrow readings derive from Timitations placed
on federal courts by Artcle HL which simply does not apply to the Commussion, Sco
section IV By supra: sce also Pub. Seiv, Conv'noof Uialr vo Wyeolf Co loce, 344108,
2370 24042 (1932 tdisenssig federal courts” il renicence o declaratory pdements
and the eventual resolution of Wdeclaratory reliet with Article HU s case-or-controversy

requirenenty, Povee!l v MeCopmack. 395 US0 480, 518 (1969) (ravatlability ol



declaratory relief depends on whether there s a live dispute between the parties. and a
request lor declaratory relief may be considered independently ol whether other forms of
rehiet are appropriate”™) (citations omitted). As such, “tederal declaratory relief s not
preciuded when no .o prosecution is pending and a federal plaintff demonstrates a

senuine threat of enforcement of a disputed state criminal statute.”™ Steffel/, 415 ULS. at

- N ~
/

7S, AL that 1s required 1s o “hve dispute,” regardless of the

4

‘other forms ot reliet
available, Powell, 395 ULS. at 318 The current dispute suffices tor declaratory relief

CONCLUSION

For the toregomy reasons. anricas APA Watch respecttully submits that the order
vacating liem 1 of Citation 1 should be atliomed, and a declaratory order 1ssued declaring

that paragraph () ol 29 C.F.R. 3192650 s invalud.
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