any elevated surface designed or used primarily as a walking or working
surface, and any other elevated surfaces upon which employees are
required or allowed to walk or work while performing assigned tasks on a
predictable and regular basis . . . .
Predictable and regular basis means employee functions such as, but not
limited to, inspections, service, repair and maintenance which are
performed:
a.

At least once every 2 weeks, or

b0

For a total of 4 man-hours or more during any sequential 4-week
period

l

0

l

0

The 150’x 3’ crane runway which is the subject of this item does not fall within
the common sense meaning of the term “platform,” nor does it meet the definition of
“platform” provided by Complainant.

The runway was not designed primarily as a

walking or working surface, but to support the overhead crane rail. Moreover, Armco’s
use of the runway as a means of access is limited to situations where a crane has broken
down, and so is neither regular nor predictable. There is no evidence in the record that
work was performed from the runway for more than four man hours during any four
week period.
Moreover, even were the standard applicable, Armco has made out the a&mative defense of infeasrbility. Armco’s contention that guardrails could not be installed
without interfering with the operation of the overhead cranes was undisputed. At the
hearing Complainant’s CO agreed that guardrails probably could not be installed.
As alternative fti protection, Armco provided a cable for employees to use as a
handhold while moving along the nuway.

Complainant argues that the handhold was

not adequate, and maintains that Armco must use the alternative protection it recommends, i.e. safety belts and lanyards.
This judge disagrees. There is no requirement that an employer providing altemative safety measures second-guess the Secretary as to which measures are most appropriate. The handhold supplied by Amxo provides meaningful fall protection, substantially
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similar to that of a safety belt; an employee walking along the runway has no other tasks
to distract him and can maintain a hold on the cable at all times, except when passing a
support cable; an employee wearing a lanyard would also have to unclip and clip the
lanyard every time he passed a support (Tr. 34).
Complainant’s alternative charge alleging a violation of 51910.132(a) must also
fail. Section 1910.132(a) provides that:
Protective equipment, including personal protective equipment for eyes,
face, head, and extremities, . . . shall be provided, used, and maintained in
a sanitary and reliable condition whenever it is necessaq by reasons of
hazards of processes or environment . encountered in a manner capable
of causing injury or impairment in the function of any part of the body
through 0 0 physical contact.
l

l

l

Compliance with 51910.132(a), however, requires that personal protective equipment be
provided only when the employer had actual knowledge of a hazard requiring the use of
personal protective equipment, or a reasonable person familiar with the situation,
including any facts unique to the particular industry, would recognize a hazard warranting
the use of such equipment. Annour Food Co., 14 BNA OSHC 1817, 1990 CCH OSHD
lI29,088 (No. 86-247, 1990). The Secretary introduced no evidence, other than the unsupported opinion of its CO, that a reasonable employer would have provided safety belts
and lanyards to employees walking on the crane runway.
Complainant argues that Armco recognized the need for safety belts and lanyards,
and points to its Safety Book (EW. C-l) in which Amxo requires employees who work
above floor or ground level to tie off where guardrails do not provide full protection (Tr.
27,97, 104). The fall hazard invohxxi in working from raised surfaces, where employees
have a task to attend to and cannot use their hands to grasp a safety line, is clearly different from that involved in this case, where employees can and do hold onto the cable
provided while they are walking on the elevated runway. Armco’s safety handbook is
insufficient, therefore, to demonstrate knowledge of a need for additional safety equipment on the crane runway.
The Secretary has failed to carry her burden of proof, and the citation will be
vacated.

Nleged Violation of 61910.2!53fb)@Jiiii
Serious citation 1, item 2 alleges:
29 CFR 19253(b)(2)@): Assigned storage places for cylinders was not located away
from elevator, stairs, or gangways where cylinders could not be knocked over or damaged
by passing or falling objects, or subject to tampering by unauthorized persons:

0a
Location: Building #5263 Coil Distributing Bldg.
Condition: There was an acetylene cylinder standing unsecured and unprotected from
being knocked over.
The cited standard provides:
Inside of buildings, cylinders shall be stored in a well-protected, well-ventilated, dry location . . . Cylinders should be stored in definitely assigned
places away from elevators, stairs, or gangways. Assigned storage spaces
shall be located where cylinders will not be knocked over or damaged by
passing or falling objects, or subject to tampering by unauthorized
persons 0 0 00
l

CO Brunette testified that he observed an acetylene cylinder standing between
two crane bays in the coil distributing building (Tr. 35-36). The cylinder was not attached
to a regulator and had a protective cap over the top of the v&e (Tr. 36). An employee
working in the area told Brunette that the cylinder belonged to the rigger shop, but that
the riggers had not been in the area since the week before (Tr. 38).

Glenn Rusk,

Armco’s rigger shop section manager, testified that the cylinder had been delivered to the
coil distribution building the morning of the inspection for a job, and had not been stored
at that location (Tr. 107).
Rusk’s first hand testimony is preferred to the CO’s inference that the acetylene
cylinder had been in the crane bay since the week before when the rigger shop had last
worked in the area.

Because Complainant failed to show that the cylinder was “in

storage” the cited standard is not shown to be applicable, and citation 1, item 2 must be
vacated.
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Findings of Fact and Conclusions of Law
All findings of fact and conclusions of law relevant and necessary to a determination of the contested issues have been found specially and appear in the decision above.
See Rule 52(a) of the Federal Rules of Civil Procedure.

ORDER
1

Serious citation 1, item 1, alleging violation of 51910.23(c)(l) is VACATED.

2

Serious citation 1, item 2, alleging violation of ~19102!53@)(2)(i) is VACATED.

l

l

Dated:

f>e~mr

30,

1993

.

