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DECISION AND ORDER ON REMAND

This matter is before the Occupational Safety and Health Review Commission (“the
Commission”) pursuant to section 10(c) of the Occupational Safety and Health Act of 1970, 29
U.S.C. 8 651 et seq. (“the Act”). On May 17, 2004, | issued a decision and order in the above-
referenced case, in which | granted the Secretary’s motion to dismiss as untimely the notice of
contest (“NOC”) of Respondent, Tg Mahal Contracting/Gen Construction Company. Initsremand
order dated October 25, 2004, the Commission upheld my finding that Respondent had not shown
that thelatefiling was dueto excusable neglect pursuant to Federal Ruleof Civil Procedure 60(b)(1).
However, as to my finding that Respondent had not shown that it was wrongfully cited, the
Commission remanded this matter to me for further proceedings to determine whether, in fact, the

Commission had jurisdiction in this case. Specifically, the Commission directed me “to make a



further determination asto credibility of the Respondent’ s owner and [to afford] the Secretary the
opportunity to offer evidence through the testimony of theinvestigating compliance officer who had
personal knowledge as to circumstances witnessed a the jobsite that relae to jurisdiction over the
Respondent.”
Background
The Occupational Safety and Health Administration (*OSHA”) inspected awork site located
at 227 Haven Avenue in New York, New York on April 1, 2003. During his inspection, the OSHA
complianceofficer (* CO”) saw employeesat thesiteand conditionsthat he determined wereviolations
of OSHA’ s construction standards. The CO spokewith Supiquel 1slam, who identified himself asthe
president of Tgj Mahal Construction Company (“Ta Mahal”), the employer at the site. Asaresult of
the inspection, OSHA on April 14, 2003 issued a Citation and Notification of Penalty (“Citation™)
alegingvariousviolationsof the OSHA construction standards; the Citation was sent by certified mail
to Mr. Islam’s attention at the business address the CO had been given.! On April 21, 2003, the
Citation was delivered and “M. Akkas’ signed for it. On May 1, 2003, Mohammed Akkas called the
OSHA areaofficeand spoketo Antonio Pietroluongo, the assistant areadirector (“AAD”).2Mr. Akkas
told the AAD that he had never worked at the Haven Avenue site, that the name and company shown
on the Citation were not his, and that hewas unaware of who had worked at the site. The AAD advised
Mr. Akkas to come to his office and bring any documentation that would substantiate his claim and
that he would look into the matter; the AAD also advised Mr. Akkas of the 15-day filing requirement
for submittingan NOC and told him hewas till within the 15-day contest period.? Despite the advice
of the AAD, Mr. Akkas neither went to the OSHA office to present documentation nor filed an NOC
by the required date of May 12, 2003; however, he did file an NOC letter with the OSHA area office

That address was 1311 Newkirk Avenue, Brooklyn, New Y ork 11226.

*The information in this section is based on the testimony of the AAD, the OSHA
representative who testified at the first two hearings in this matter.

®Following his meeting with Mr. Akkas, the AAD had the OSHA CO return to the site to
find out what he could about who had been working at the site; according to the AAD, the CO
spoke to the “super” of the building, who told him that there was no written contract for the job
but that Taj Mahal was the name of the company that had performed the work. (Tr. 13-14).
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on May 15, 2003, in which he repeated his claim that he did not work at the New Haven site and had
no connection with Mr. Islam or Tgf Mahd. The OSHA area office wrote to Mr. Akkas on June 3,
2003, and informed him that because his NOC had not been filed within the required 15 days, he
should send an NOC to the Commission. On June 16, 2003, Mr. Akkas sent another NOC | etter to the
Commission; inthat letter, hereiterated that he had no connection with thework siteor Mr. Islam, and
he also stated that the NOC he had sent to OSHA had been tardy due to illness.” The Secretary filed
her motion to dismiss the NOC on August 29, 2003. (Tr. 4-15; 26-28, 33; C-1, C-3-5).
Discussion

In the first hearing in this matter, held on January 21, 2004, Mr. Akkas stated that he had not
met with the AAD because he had been ill; he also indicated that he had had the documents to prove
hisclaim. (Tr. 15-16). | accordingly held the hearing in abeyance and instructed Mr. Akkasto provide
the AAD with everything he requested in order to resolve this matter. (16-19). On February 2, 2004,
Mr. Akkas provided documentation to the AAD through his representative.® However, at the
reconvened hearing on February 26, 2004, the AAD testified that he had not been given what he had
requested and that what he received was not helpful in resolving the matter. (Tr. 48-50).

In my decision issued on May 17, 2004, | pointed out the foregoing circumstances. | further
pointed out that there was other evidence that was not supportiveof Respondent’ sclaim. In particular,
| noted that the names of the two businesses involved were very similar and that, while the zip codes
were different, the street addresses were essentially the same. | also noted the AAD’ s testimony that
OSHA had faxed an abatement | etter to the fax number the CO had obtained during the inspection and
that the receipt of that fax had prompted Mr. Akkasto call on May 1, 2003. (Tr. 25-26, 32). Findly,
| noted that Mr. Akkas had indicated at the hearing on January 21, 2004, that the AAD had asked him
for hissocial security number on May 1, 2003, and that he believed, but was not sure, that he had given

“Along with the NOC letter to the Commission, Mr. Akkas sent acopy of his business
license; the license showed his business name as “Tg) Maha Contracting Gen Construction Co”
and his business address as 1311-15 Newkirk Avenue, Brooklyn, New Y ork 11230.

*The cover letter Respondent’ s representative sent with the documents states on page 2
that: “Information on the payroll is not available. Mr. Akkas has no employees and any work not
performed by Mr. Akkas is subcontracted.”



the AAD that number; at the hearing on February 26, 2004, however, Mr. Akkas was positive he had
given hissocial security number tothe AAD on May 1, 2003 and that that wasthe only thingthe AAD
had requested. (Tr. 15-16, 39-44). The AAD, on the other hand, was adamant that he never requested
social security numbersin his position with OSHA and that he would never accept a social security
number as a means of deleting a citation; he was also adamant that he had asked Mr. Akkas to bring
in documents that would prove that the cited businesswas not Mr. Akkas' company. (Tr. 46-48, 51).
Based on the evidence, | concluded that Respondent had not shown it was wrongfully cited.

In its remand order, the Commission observed that it is the Secretary’s burden to establish
jurisdiction. The Commission also observed that my determination with respect to jurisdiction was
based largely on hearsay, i.e., the testimony of the AAD about what the CO learned during his
inspection. Finally, the Commission observed that | had not made an explicit finding in regard to the
credibility of Respondent’ sowner, Mr. Akkas. The Commission thus remanded this matter to meto
resol ve these issues, as set out supra.

The third hearing in this matter took place on December 2, 2004. At that hearing, Anthony
Campos, the CO who conducted the inspection, testified that after observing an employee exposed to
ahazard, hefound three other employees having lunch; they told him that Tgj Mahal wasthe company
they worked for and that their boss was Supiquel Islam.® The employees gave the CO the number for
Mr. Islam, and, when the CO phoned him, Mr. Islam told the CO that he was the president of the
company, but not the owner, and that he would need to contact the company accountant to find out
who owned Tgj Mahal. When the CO phoned the accountant, the accountant was somewhat evasive
but told him that Mohammed Akkas was the owner.” CO Campos further testified that when he
returned to the siteon May 1, 2003, as the AAD had directed him to do, the job was completed. He

met with the superintendent of the building, who said there was no contract for the work and that the

®The CO initialy testified that the employees identified the company as“Tgj Mahal
Contracting.” He then agreed, however, that he “ may have made a mistake on that,” in that the
Citation wasissued to “ Taj Mahal Construction Co.” In addition, dthough the transcript reflects
that the CO identified Mr. Islam’ sfirst name as “ Sukakrow,” | conclude this was simply an error
in the transcript, due to the name “ Supiquel 1slam” appearing on the Citation. (Tr. 62, 80-81).

The CO testified that the accountant’ s last name was Fozzi, Fazio or Fazzi. He further
testified that the accountant’ s office was also on Newkirk Avenue. (Tr. 67, 76).
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company was paidin cash; however, healso said Tgj Mahal had done the work, and he handed the CO
acard that showed the company name as “ Taj Mahal Contracting (General Construction).”® The CO
said he himself never spoketo Mr. Akkas and that after his second visit to the site he had no further
involvement in the case. He also said he believed hisinvestigation showed that it was the company of
Mr. Akkas at the site, particularly in light of what the accountant told him. (Tr. 61-81).

Mr. Akkas also appeared at the December 2, 2004 hearing. He testified that after his phone
conversation with the AAD, he went to the Haven Avenue site to try to find out who had worked
there.® The building superintendent knew nothing about OSHA visiting thesite, but hedidindicatehe
knew who had been doing the work; he asked Mr. Akkas for anumber so that he could call and give
him the name, once he learned it, whereupon Mr. Akkas gave the superintendent his card. Mr. Akkas
further testified that he had an accountant who did histaxes and that whilehe knew hisfirst namewas
Nasid he did not know hislast name; Mr. Akkas did not know why the accountant, if it was the same
one, would have identified him and spoken about him to the CO as he did. Mr. Akkas stated that his
company had been in business for four years, that it was a sole proprietorship, and that he had never
had any empl oyees; he d so stated that he either did thejobshimself or contracted them out. Mr. Akkas
did not know of another businesswith aname and address similar to his, and he repeated his assertion
that he had done no work at the subject site. (Tr. 83-95).

| observed the demeanor of the CO on the witness stand, including hisfacial expressionsand
body language, and | found him to be a sincere and credible witness. Moreover, his testimony was
consistent with that of the AAD at the two previous hearings. | also observed the demeanor of Mr.
Akkas as he testified, and | found him to be less than forthright in this matter. His lack of candor is
best illustrated by his statements about leaving his card at the site. According to his testimony, Mr.
Akkas went to the site and spoke to the building superintendent, who knew nothing about OSHA

having been there; however, the superintendent did know who had been working at the site, and he

8The card, C-1, shows no address, but it does show both a telephone number and acell
phone number; in addition, above the phone numbers, the card states: “Please call Akkas.” The
CO did not recall if the number on C-1 was the same one he had used to call Mr. Islam. (Tr. 72).

*While Mr. Akkas was somewhat equivocal about when he went to the site, his testimony
asawholeindicates it was after his call to the AAD but before the first hearing. (Tr. 83-90).
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asked Mr. Akkas to give him a number so that he could call him after finding out the name of the
company, upon which Mr. Akkas gave him his business card. As noted above, Mr. Akkas' testimony
indicatesthat he went to the site after hiscall to the AAD but beforethefirst hearing. (Tr. 83-90). The
record showsthat the call took placeon May 1, 2003, andthat fol lowing theca |, and onthat sameday,
the CO went to thesite pursuant to the AAD’ sinstructions. Therecord also shows that when the CO
asked about who had donethe work, the superintendent told him that it was“ Tgf Mahal” andgavehim
Mr. Akkas' businesscard. (Tr. 64-65, 68-71, 74). Thus, Mr. Akkas would had to have goneto thesite
right after hisconversation withthe AAD, and before the CO’ sarrival, in order for the superintendent
to have had the card when the CO talked to him. Further, that the superintendent ssmply gavethe card
to the CO without sayinganything about Mr. Akkasleaving it with him that day persuadesmethat Mr.
Akkas version of the events is not truthful. Finally, as the Secretary’s counsel pointed out at the
hearing, despite Mr. Akkas claimthat heleft hiscard at the site before thefirst two hearings, he never
mentioned it until the CO testified about it at the third hearing. (Tr. 89-90).

In deciding this mater, | have noted Mr. Akkas' testimony that his company was a sole
proprietorship, that he had never had any employees, and that he either did the jobs himself or
contracted them out; | have also noted his testimony that he never performed any work at the Haven
Avenuesite. (Tr. 91-95). Regardless, based upon the evidence of record, and in light of my credibility
findings with respect to both the CO and Mr. Akkas, | condude that the Secretary has demonstrated
that Respondent was the employer at the site. The Secretary has therefore met her burden of showing
the Commission’sjurisdiction in this matter.

In view of the foregoing, and pursuant to the Commission’s remand order, the Citation is
AFFIRMED in all respects.

SO ORDERED.

/s

Irving Sommer
Chief Judge

Dated: March 4, 2005
Washington, D.C.



