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DECISION AND ORDER

This matter is before the Occupational Safety and Health Review Commission (“the
Commission™) pursuant to section 10(c) of the Occupational Safety and Health Act of 1970, 29
U.S.C. 8§ 651 et seq. (“the Act”). The Occupational Safety and Health Administration (“OSHA”)
conducted an inspection into the circumstances surrounding an accident involving an employee of
Respondent, Nelson Tree Service, Inc. (“Nelson™); the accident occurred on August 20, 2003, at a
work site located in Milford, New Jersey, and the OSHA inspection took place in early September
2003. Asaresult of theinspection, OSHA issued to Nelsonafour-item seriouscitation. Specificaly,
the citation alleges (1) a violation of section 5(a)(1) of the Act, for faling to have appropriate
inspectionsand tests performed on the bucket truck that wasinvolved in the accident; (2) aviolation
of 29 C.F.R. 1910.67(c)(2)(v), for the employee’sfailureto wear abody belt with alanyard attached
tothetruck’ sboom or basket; (3) aviolation of 29 C.F.R. 1910.133(a)(1), for theemployee’ sfailure



towear appropriate eye protection; and (4) aviolation of 29 C.F.R. 1910.269(c), for failingto ensure
that the employee in charge conducted ajob briefing before the start of work on August 20, 2003.
Nelson contested the citation and the proposed penalties, and a hearing was held in this matter on
November 4, 2004, in Plymouth Meeting, Pennsylvania.
The Accident
On August 20, 2003, Nelson crews were assigned to trim tree branches from around utility
linesalong arural road in Milford, New Jersey. One crew, headed up by Christopher Huge, arrived
about 7:30 am. and set up, after which Mr. Huge went up in the bucket of his truck and began
working. Another crew, headed up by Joseph Longyhore, arrived around 8 am. and set up. Mr.
L ongyhorethen went up in the bucket of histruck, and, when hewasabout even with Mr. Huge, who
was about 50 feet away, he asked Mr. Huge a question about the work to be done. Mr. Huge
answered the question and then went back to his work; however, seconds later, Mr. Huge heard a
loud bang, and he saw that the boom of Mr. Longyhore's truck had collapsed and that Mr.
Longyhore, who had been g ected from the bucket, was injured and unconscious. Emergency help
was summoned, and Mr. Longyhore survived, but he sustained a severe scalp laceration and several
bonefractures. The cause of the accident was determined to bethefailure of the crank arm assembly
on thetruck’s boom. (Tr. 11-12, 15-18, 26, 32, 54, 101-03, 107-08, 122, 125-26, 129-30, 146-47).
Citation 1 - Item 1 - Alleged Violation of Section 5(a)(1) of the Act
Thisitem dlegesaviolation of section 5(a)1) of the Act, asfollows:

Section 5(a)(1) of the Occupational Safety and Health Act of 1970: the employer did
not furnish employment and aplace of empl oyment which werefreefrom recognized
hazards that were causing or likdy to cause death or serious physical harm to
employees in that employees were exposed to the hazard of falling:

(a) 181 Miller Park Road, Milford, New Jersey - 1996 GMC TECO SATURN S5
Boom Truck: NJ Registration #X-9434N/Vin#1GDL 7H134TJ513647: On or about
8/20/2003, an empl oyee was exposed to afalling hazard up to approx. thirty (30) feet,
while working in avehicle-mounted elevating and rotating work platform.

One feasible and acceptable method to correct this hazard is to:



1.) Perform and record inspections and test on the vehicle-mounted elevating and
rotating work platform at regular intervals in accordance with the American
National Standards Institute ANSI A92.2-1990.

2.) Follow the inspection requirements for structural members in the TECO
SATURN S-5“OPERATIONS MANUAL.”

REFERENCE: American National Standards Institute ANSI A92.2-1990.

To proveaviolation of section 5(a)(1), the general duty clause, the Secretary must establish
that (1) acondition or activity in the employer’ sworkplace presented a hazard to empl oyees, (2) the
cited employer or theemployer’ sindustry recogni zed thehazard, (3) the hazard was causingor likely
to cause death or serious physical harm, and (4) feasible means existed to eliminate or materially
reduce the hazard. Well Solutions, Inc., 17 BNA OSHC 1211, 1213 (No. 91-340, 1995). The
Secretary contends that the cited bucket truck was not inspected and tested as required by ANSI
92.2-1990. Nelson, on the other hand, contends that the cited truck was inspected as required.

John Frowd, the OSHA Compliance Officer (*CO”) who conducted theinspection, testified
that when he requested the inspection records for the truck, Nelson gave him C-1, showing that a
company named Quest had inspected aNelson truck on February 12, 2003.2 The CO further testified
that although C-1 was the type of comprehengve inspection report he was looking for, especially
since it included the boom and its various components, the vehicle identification number (“VIN”)

appearing on C-1 was not the same as the one he obtained during hisinspection.? The CO said that

'Asissued, the citation and complaint referenced “ ANSI A92.2-1969.” On October 28,
2004, the Secretary moved to replace the reference to ANSI A92.2-1969 with ANSI A92.2-1990,
based on her having learned that ANSI and the A92 Committee had promulgated ANSI A92.2-
1990, for Vehicle-Mounted Elevating and Rotating Aerial Devices, which applies to “both new
and existing units delivered by sale, lease, rental or any form of beneficial use on or after [July 2,
1991].” The Secretary attached a copy of the 1990 standard to her motion, and the 1990 standard
isalso C-2 in therecord. After considering Respondent’ s objections to the motion, and after
hearing further arguments from the parties, the motion was granted on November 2, 2004.

“The Quest report is captioned “Bucket Truck Periodic Inspection.” The CO testified he
had reviewed ANSI 92.2-1990, that the relevant portion was section 8.2.2, and that that section
required periodic inspections and tests to be done from 1 to 12-month intervals. (Tr. 38-41; C-2).

*The record shows that the Nelson crew |eaders who operated the trucks did daily, weekly
and monthly inspections of their trucks; the record aso shows that these inspections included the
boom. However, the evidence establishes these inspections would not have detected a structural
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he himself had not inspected the truck but that he had spoken to the police officer who investigated
the accident; the police officer had obtained the truck’ slicense plate number and VIN, and the VIN
the police officer had given him was not theone shown on C-1.” The CO also said that he was given
no proof of asimilar inspection of the subject truck (Tr. 7-8, 11, 14, 26-30, 46-48).

The Secretary assertsthat, based on theforegoing, she hasestablished that thecited truck was
not inspected as required by ANSI 92.2-1990. | do not agree, for the reasons that follow.

First, sincethe CO did not ever inspect the truck himself, he had to rely upon what the police
officer told him.> The CO testified that the police officer told himthat he had gotten the plate number
fromthe plateitself and had then called inthe plate number to get the VIN; the CO also testified that
when he asked him about it, the police officer told him that he had not physically climbed into the
cab to get the VIN. According to the CO, getting the VIN by calling in the license plate number was
“common practice.” (Tr. 46-48). Thus, the Secretary has presented no conclusive proof that the VIN
the police officer obtained was the actud VIN for the cited bucket truck.

Second, James Craner, Nelson’ scurrent safety director, testified that R-X wasQuest’ sannual
inspection for Nelson Truck No. 835-6813.° He explained that the reason the original truck number
(No. 724-1863) was crossed out on R-X and the new number (No. 835-6813) waswrittenin by hand
was because Asplundh Tree Service (“Asplundh”) had purchased Nelson and had required Nelson
to renumber all of itstruckswith the system Asplundh used.” He further explained that D-1, photos

problem such asthe one here. (Tr. 27, 75-77, 88-89, 98-99, 115, 140-44, 147; R-A, R-B).

“The VIN appearing in the citation is 1GDL7H1J4TJ513647; the VIN shown on C-1, on
the other hand, is 1GDL 7H1J9T J513059.

*As indicated supra, the accident took place on August 20, 2003, and it was reported to
OSHA the same day; however, no one from OSHA went to the site on August 20, and CO Frowd
did not begin his inspection until September 9, 2003. Further, while the CO testified that he had
made an effort to inspect the truck, he never actually inspected it. (Tr. 11, 44-46, 53-54).

®Mr. Craner has been Nelson’s safety director since early 2004; he was a safety specialist
with Nelson at the time of the accident, and he worked his way up to his present position after 20
years in the tree-trimming business. (Tr. 150, 169-70).

"Mr. Craner did not recall the purchase date. (Tr. 164-65).
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the investigating police officer took at the scene on the day of the accident, showed atruck bearing
the number 835-6813.2 Finally, Mr. Craner explained that he had gone to the company’ s garage in
Ashland, Ohio, where Truck No. 835-6813 was | ocated, on November 1, 2004, to check thetruck’s
VIN; he had found the VIN to be the same one shown on R-X, that is, 1GDL 7H1J9TJ513059. Mr.
Craner said it was possiblethat thewrong licenseplate had been put on Truck No. 835-6813; healso
said that that was not a safety violation. (Tr. 150, 160-70).

At the hearing, the Secretary’ s counsd objected to the admission of R-X for the purpose of
showing the truck number, particularly since the original number had been crossed out and the new
number written in by hand. (Tr. 160-64). However, it is clear that C-1 and R-X are the same
document; the only differenceisthat C-1 isacopy with larger print, such that the last two digits of
the hand-written truck number are cut off, and that R-X is a copy with smaller print, such that the
last two digits appear on the document.® Furthermore, the Secretary’ s counsd herself agreed, while
shewas objecting to the admission of R-X, that thetruck in D-1 showed the same truck number, that
is, No. 835-6813. (Tr. 163). R-X was accordingly admitted into the record. (Tr. 164).

Also at the hearing, the Secretary’ s counsel attempted to have admitted into evidence a copy
of acertification from the New Jersey Motor V ehicle Commission pertaining to a Nelson truck that
bore the samelicense plate number and VIN asthose set out in the citation. The certification was not
admitted because the Secretary’s counsel had sought its admission as an exhibit during a phone
conference held with the parties on November 1, 2004, three days before the hearing, which was a
violation of my pre-hearing order.” (Tr. 56-61). However, evenif the certification had been admitted,
| would nonetheless find that the Secretary had not met her burden of proof in this matter.

8D-1 was not admitted into evidence; however, the CO testified that he obtained D-1 from
the invegtigating police officer, and both parties used D-1 during their examination of witnesses.
(Tr. 12-15, 45, 162-63).

°Kevin Forgue, Nelson’ s safety director at the time of the accident, testified to this effect.
Mr. Forgue was the safety director for ten years before leaving in March 2004. (Tr. 65, 77-80).

19The certification was also excluded because counsel, during the phone conference,
indicated she already had the document, when in fact she did not. (Tr. 57-61).
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According to the testimony of Mr. Craner, he personaly checked the VIN on the cited truck
and found it to be the same VIN as the one appearing on C-1 and R-X. (Tr. 162-63). Although the
Secretary disputeshistestimony, | observed Mr. Craner’ sdemeanor, including hisbody language and
facia expressions, as hetestified. | found him to be a sincere, credible and convincing witness, and
| therefore credit histestimony. Having credited his testimony, and since he was the only individual
who testified who actually checked the VIN on the cited truck, | find that the VIN on the truck was
the same as the one set out on C-1 and R-X. (Tr. 46, 92, 145-46, 168-69). Moreover, as Nelson
asserts, and asMr. Craner indicated, aplausible explanation for thetruck havingaVIN different from
the one shown on the citation is that the wrong license plate was put on the truck. (Tr. 166). Inthis
regard, John Kellar, a Nelson supervisor in northern New Jersey, testified that new trucks were
dispatched from Nelson’ smaingaragein Ashland, Ohio."* Healsotestified that whilehe had received
trucks from Michigan, New Y ork and other states, once atruck was assigned to him in New Jersey,
one of hisgeneral foremen would obtain New Jersey platesfor it. Mr. Kellar agreed with Mr. Craner
that it was possible the wrong license plate was put on the cited truck. (Tr. 133-34, 144-45).

As the Secretary points out, Mr. Kellar conceded that he had no direct knowledge that the
wrong license plate was put on the truck, and he also conceded he was unaware of any such incident
at Nelson before. (Tr. 145). Inaddition, Mr. Craner admitted that, while he believed that the truck with
the VIN as shown onthe citation was d so aNel son truck, he had not attempted to locate that truck and
ascertain its VIN. (Tr. 169). Regardless, as noted above, the Secretary presented no conclusive
evidencethat the VIN the police officer obtained was the actual VIN for thecited truck. Further, Mr.
Craner, who | found credible, testified he personally checked the VIN on the truck and found it to be
the same VIN that was on C-1 and R-X. Based on the evidence of record, Nelson did not violate the
general duty clause, as set out in the citation. Thisitem is therefore vacated.

Citation 1 - Item 2 - Alleged Violation of 29 C.F.R. 1910.67(c)(2)(V)

Thisitem dlegesaviolation of 29 C.F.R. 1910.67(c)(2)(v), which states that:

A body belt shall beworn and alanyard atached to the boom or basket when working
from an aerid lift.

“As asupervisor, Mr. Kellar oversees eight foremen, who themselves oversee severd
different crews. Mr. Kellar has worked for Nelson for about 12 years. (Tr. 133-34).
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The citation alleges a violation of the standard as follows:

a) 181 Miller Park Road, Milford, New Jersey. While the employee was working in a
bucket of a TECO SATURN S-5 vehicle mounted elevating and rotating work
platform, the CRANK ARM failed causing the boom tofall thirty (30) feet downward,
gjecting the employee to the asphalt ground bel ow. Empl oyee was not wearing a body
belt or attached to the boom or basket with a lanyard, while the boom was el evated
thirty (30) feet. Condition existed on or about 8/20/03.

It is clear from the circumstances of the accident, in that he was gjected from the bucket and
onto the roadway, that Mr. Longyhore was not wearing a body belt and tied off as required when the
boom collapsed. (Tr. 18). Further, Nelson essentially concedes that Mr. Longyhore was not wearing
abody belt and tied off a the time of the accident. See R. Brief, p. 12. The Secretary has thus shown
three of the four elements necessary to establish the alleged violation, that is, that the cited standard
applies, that the standard’ stermswere violated, and that employees had accessto the cited condition.
See, eg., KernsBros. Tree Srv. (“Kerns' ), 18 BNA OSHC 2064, 2067 (No. 96-1719, 2000).

In regard to the fourth element, that the employer had actual or constructive knowledge of the
violation, the Third Circuit, where this case arose, has stated as follows:*?

In cases where the Secretary proves that a company supervisor had knowledge of, or
participated in, conduct violating the Act, we do not quarrel with thelogicof requiring
the company to come forward with some evidence that it has undertaken reasonable
safety precautions....We do hold, however, that the Secretary may not shift to the
employer the ultimaterisk of non-persuasion in acasewheretheinference of employer
knowl edge[of aseriousviolation] israised only by proof of asupervisor’ smisconduct.

Pennsylvania Power & Light Co. v. OSHRC (* PP&L"), 737 F.2d 350, 357-58 (3d Cir. 1984). In
Kerns, a case similar to thisone and to PP&L, in that the person who committed the safety violation
was a crew leader, the Commission held that the first step was to decide if the crew leader was a
supervisor for purposes of the Act; if so, the next step was to decide if knowledge had been proven
under PP&L, utilizing threefactors: (1) whether supervisorswere adequately trainedin saf ety matters,
(2) whether reasonabl e steps were taken to discover safety violations committed by supervisors, and
(3) whether the company had aconsi stently-enforced safety policy. Kerns, 18 BNA OSHC at 2068-69.

2“Where it is highly probable that a Commission decision would be appealed to a
particular circuit, the Commission has generally applied the precedent of that circuit in deciding
the case — even though it may differ from the Commission’s precedent.” Kerns, 18 BNA OSHC
at 2067 (citation omitted).



In Kerns, the Commission noted that an employeewho has been del egated authority over other
employees, even if only temporarily, is cons dered a supervisor for purposes of imputing knowledge
to an employer. The Commission aso noted tha it is not the formal title of the employee that is
controlling but the substance of the employee’ sduties, andit citedto various casesin which employees
had been held to be supervisors because they were responsible to higher supervision for the progress
and execution of thework. Kerns, 18 BNA OSHC at 2069 (citations omitted). The Commission found
the crew leader in Kernsto be asupervisor, as he was “responsible for seeing that the work was done
safely and properly, based on the written work order.” 1d. at 2068-69.

With respect to Mr. Longyhore' s position, the record shows that he was a Class B trimmer.*®
(Tr. 15-18, 21-22, 67, 125, 147). The record also shows employees went through various classifica-
tionsbeforereaching the Class A trimmer position, whichwasthe highest trimmer classification under
the general foreman position. (Tr. 66-67, 88-92, 99-100, 118-19, 125, 147-48, 170-71). Christopher
Huge, who also had atruck and crew at the site on August 20, 2003, testified that Mr. Longyhorewas
at the top of the trimmer trainee classifications and that he was running his own truck at the site and
was qualified to do so.* (Tr. 109, 125). Further, Kevin Forgue, Nelson’ s safety director at the time of
the accident, testified that aB trimmer could run a crew and that on August 20, 2003, Mr. Longyhore
was in charge of the truck and the other individual on his crew. (Tr. 65-68, 97-98). Finally, John
Kellar, a Nelson supervisor who at the time of the accident oversaw the general foremen in the area
where the accident occurred, testified that Mr. Longyhore and Mr. Huge were both in charge of their
respective crews at the site on August 20, 2003. (Tr. 133-36). Mr. Huge, Mr. Forgue and Mr. Kellar
all testified that crew leaderswereresponsiblefor giving their crewsdaily job briefings, which covered
the work to be done and any safety hazardsinvolved, and for holding weekly tailgate safety meetings;

3Mr. Forgue described Mr. Longyhore as a“B trimmer” or “trimmer trainee,” while the
CO and Mr. Kellar testified that Mr. Longyhore wasa“B trimmer.” (Tr. 15-18, 21-22, 67, 147).
Based on the testimony of these witnesses, and that of Mr. Huge that Mr. Longyhore was at the
top of the trimmer trainee classifications (Tr. 125), | find Mr. Longyhore was a Class B trimmer
and that trimmers below the Class A position could also be referred to as “trimmer trainees.”

“Mr. Huge, aClass A trimmer at the time of the accident, is currently a general foreman
for Nelson with responsibility for about eight crews; a crew typically has three members but can
have as few as two and as many as four or more. (Tr. 88, 97-98, 101-02).
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James Craner, Nelson' s present safety director, also testified that it was the responsibility of the crew
leader to hold the daily job briefing. (Tr. 68, 98, 102-05, 109, 117, 135-38, 168).

Based on the foregoing, | find that Mr. Longyhore was acrew leader at the site and that his
responsibilities as crew leader, considering the criteria set out in Kerns, were such that he was a
supervisor under the Act. | aso find, for the reasonsthat follow, that the Secretary has not established
employer knowledge, in view of the three factors set out suprain Kerns.

Thefirst factor is whether supervisors were adequately trained in safety matters. The record
shows that new hires received an employee handbook, that Nelson’s crew |eaders provided workers
with on-the-job training, and that an employee moved up through the ranksby taking atest addressing
the work activities and safe work practices in the next-rated position; an employee became eligibleto
takethetest for the next-rated position after an appropriate period of timein thelower-rated position,
and the general foreman, after reviewing the test and going over with the employee any incorrect
answers, and after evaluating the employee’ sjob performance, would determine whether it was time
for the employee to move up to the next level. The record further shows that Nelson’s crew leaders
wereresponsible for holding daily briefings at the job sites that included information about the work
to be done and the safety hazards that were involved; if conditions changed during the day, such that
new or different hazards were present, crew leaders were to hold another briefing. Crew leaders were
also responsible for holding weekly tailgate saf ety meetings with their crews; the safety director sent
out the meeting materialsfrom Nelson’ sDayton office the week before the meeting wasto take place,
and the general foremen overseeing the crews gave the crew leaders the materials so that they could
hold the meetings the following Monday morning. The meetings covered topics such as aerial lift
safety and inspections, job briefings and back injury prevention. The tailgate meeting held on May 5,
2003, set out the company rulethat when al oft, operators were required to be secured with abody belt
and lanyard or afull-body harness. Therecord establishesthat Mr. Longyhore and Mr. Huge both held
this meeting and that they and their crew members signed off on the sheets containing the aerial lift
meeting information.* (Tr. 66-70, 89-92, 98-100, 109-13, 117-20, 135-37,151-52, 168).

*R-C and R-J are the sheets documenting that Mr. Longyhore and Mr. Huge both held
the May 5, 2003 meeting. The reverse sides of these exhibits, captioned “Job Briefing Check Off
Sheet,” show the initials of Mr. Longyhore and Mr. Huge for each day that work was done at the
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The second factor is whether reasonable steps were taken to discover safety violations
committed by supervisors. Mr. Huge testified that, as a general foreman, he makes daily visitsto the
sites where his crews are working and checks for safety violations while there; thisincludes checking
to seeif the bucket truck operator is using a body belt, and, because he cannot tell when the operator
isaoftif abody betisin use, he hasthe operator lower hisbucket so that he can seeif abelt isbeing
utilized.*® Mr. Hugefurther testified that Scott Blocker, who wasthe general foreman over him and over
Mr. Longyhore in August of 2003, also made daily visits to his crews’ sites, also checked for safety
violations, and also had operators lower their buckets so he could check for body belt use. (Tr. 114-17,
120-23, 127-28). Mr. Kellar testified that, as a supervisor who oversees seven to eight foremen, heis
responsiblefor making sure theforemen are properly managingtheir crewsand taking care of the safety
aspectsof their crews work. He said that part of hisjob involves visiting his foremen’ s sites and that
if he seesasafety violation a ajob hewill notify the foreman and have him writeit up; he also said that
he has written up foremen for violations at sites. (Tr. 133-35, 140). Mr. Craner testified that as safety
director, he is responsible for developing safety programs, for getting them out into the field, and for
making sure they are implemented and followed. He further testified that he is also responsible for
mai ntai ning saf ety-rel ated records, such asdocumentation of tail gate saf ety meetings, job briefingsand
disciplinary actions. Mr. Craner noted that he and three safety specialists perform safety audits of the
crewsand that any Nelson manager whoisout inthefie distoensurethat the crewsareworking safely.
He also noted the importance of job briefings, and heidentified R-Y asadocument that heusestotran
crews to ensure they do adequate job briefings.'” (Tr. 150-58, 165-68)

site that week and, consequently, that ajob briefing was done. The general foremen collected the
safety meeting sheets from the crew leaders at the end of each week and sent them to the safety
director to document that safety meetings and job briefings were held as required. Other exhibits
documenting meetings and briefings Mr. Longyhore and Mr. Huge held in the few months before
the accident are R-D-1 and R-K-N. (Tr. 69-75, 104-07, 111-13, 119-20, 137-39, 151-57).

®Mr. Huge said the belt cannot be seen asit is below the bucket’ s top. (Tr. 116-17, 123).

Mr. Kellar stated that the general foremen are responsible for checking the tailgate
safety meeting and job briefing sheets to make sure they are signed off on properly; if not, the
general foreman isto get with the person assigned to the truck and find out why. (Tr. 138-39).
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The third factor is whether the company had a consistently-enforced safety policy. Mr. Craner
and Mr. Forgue, Nelson’s current and previous safety directors, respectively, both testified about
Nelson’ sdiscipline policy. Takentogether, their testimony was that Nelson had afour-step progressive
discipline policy to enforce its safety requirements that was in effect in August of 2003." The steps
consisted of averbal warning for afirst violation, awritten warning for a second, suspension for athird
violation and termination for afourth. The manager using the policy had the discretion to bypass steps
and could, for example, terminate an employee for a serious safety infraction even if no prior warning
had been given. Both Mr. Craner and Mr. Forgue identified R-S as a report from Nelson’s computer
database detailing the discipline that was issued for safety violations taking place from January 1, 2000
through August 31, 2003, in the region where the accident occurred. (Tr. 80-88, 157-60). Mr. Forgue
noted that R-S showed an incident where an empl oyee had been suspended for not wearing abody belt
and hard hat.*® He also noted that Mr. Longyhore' s failure to use fall protection did not appear in R-S
because Nelson did not issue discipline until the injured employee returned to work; hisbelief wasthat
Mr. Longyhore had not ever returned to work after the accident. (Tr. 93-97).

In addition to the above, Mr. Kellar, the supervisor who was over Mr. Blocker and the crews
headed up by Mr. Huge and Mr. Longyhore, testified that Mr. Longyhore, to his knowledge, had never
been disciplined for not using protective equipment. (Tr. 146). Furthermore, Mr. Huge testified that he
had worked with Mr. Longyhore on other jobs, that he had never seen him working without his
protective equipment, and that he had never seen or heard Mr. Blocker disciplineMr. Longyhorefor not
using his protective equipment; he also testified that although he saw that Mr. Longyhore was wearing
hissafety glassesjust before the accident, he could not tell if Mr. Longyhorewas using hisbody belt and
lanyard dueto the height of the bucket’ stop. Mr. Huge noted that Mr. Blocker had driven by the sitethat
morning, around 7:50 am., and had not stopped but that this was not unusual; he indicated that Mr.
Blocker had probably been going to one of his other sites and that, based on his customary practice, he

¥The program is till in effect, and its provisions are summarized in Nelson's employee
handbook. (Tr. 159; R-0).

¥R-S shows another inci dent in which an employee was suspended for not wearing a
safety lanyard. (R-S, p. 9). R-S also shows other incidents of discipline for failure to wear other
protective equipment, such as hard hats, eye wear, vests and chaps. (R-S, pp. 1, 3-8, 10, 12).
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would have returned to the subject Ste at least twice that day to check on the work and safety matters.
(Tr. 102-03, 107-10, 113-17, 122-23, 127).

To rebut the foregoing, the Secretary pointsto the testimony of CO Frowd that Mr. Longyhore
had told him, during histelephoneinterview with him on September 9, 2003, that Mr. Blocker had given
him two verbal warningsin the past for not wearing a body belt; Mr. Longyhore had also told him that
the reason that Mr. Blocker did not write him up was because he (Mr. Longyhore) was a hard-working
employeeand Mr. Blocker had decided to overlook theincidents. (Tr. 16, 174-75). However, CO Frowd
admitted that Mr. Blocker had told him that Mr. Longyhore had been amodel employee who had been
compliant in his use of protective equipment, including safety belts and lanyards, and that he had not
given Mr. Longyhore any verbal reprimands; the CO dso admitted that Mr. Blocker had told him that,
following the accident, he had received a one-week suspension from work for his failure to enforce
safety rules. (Tr. 176).

Upon considering the CO’ stestimony about what Mr. Longyhore told him, | notefirg that it is
contrary to what Mr. Blocker stated. | note also that Mr. Longyhore informed the CO during their
interview that he had not been wearing safety glasses at the time of the accident, whichiscontrary to the
testimony of Mr. Huge, set out above.®® | observed the demeanor of Mr. Huge, including his body
language and hisfacial expressions, while he was on the witness stand. | found him to be a sincere and
believablewitness, and | therefore credit histestimony in general and his specific testimony that he saw
that Mr. Longyhore waswearing his safety glassesjust before the accident. Besidesthese factors, | note
that although Mr. Longyhore was set out as awitness on the Secretary’ switnesslist, he did not appear
at the hearing. (Tr. 174). Because | was unable to observe Mr. Longyhore’ sdemeanor, and because his
statements to the CO are contrary to other reliable evidencein the record, | do not credit what hetold
the CO duringtheir telephoneinterview and conclude that his statements may well have been an attempt

to excul pate himself in the matter of the accident.

“Mr. Longyhore apparently informed the CO that he had not been wearing any protective
equipment, except for a safety helmet, at the time of the accident. (Tr. 18-19, 25-26).
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For all of the reasons set out supra, and pursuant to the three factors noted above in Kerns, |
conclude that the Secretary has not met her burden of proving employer knowledge with respect to this
citation item.?* Thisitem is accordingly vacated.

Citation 1 - Item 3 - Alleged Violation of 29 C.F.R. 1910.133(a)(1)

Thisitem dlegesaviolation of 29 C.F.R. 1910.133(a)(a), which provides that:

The employer shall ensure that each affected employee uses appropriate eye or face
protection when exposed to eye or face hazards from flying particles, molten metd,
liquid chemicals, acids or caustic liquids, chemical gases or vapors, or potentially
injurious light radiation.

The citation alleges a violation of the above standard asfollows:

a) 181 Miller Park Road, Milford, New Jersey. An employee working in the elevated
bucket of avehicle-mounted elevating and rotating work platform, whileengagedintree
trimming operations, was not wearing eye protection. This condition existed on or about
8/20/03.

The CO testified that during their phone conversation on September 9, 2003, helearned that Mr.
Longyhore had not been wearing eye protection at the time of the accident. (Tr. 16-19, 25, 50-51).
However, Mr. Hugetestified that when he saw him just before the accident, Mr. Longyhore waswearing
safety glasses, Mr. Huge al so testified that he was about 50 feet away from Mr. Longyhore at that time.
Mr. Huge stated that the safety glasses were not on Mr. Longyhore when he went to help him after the
accident, and he indicated his belief that the glasses had come off when the accident occurred; in this
regard, he noted that Mr. Longyhore also had been wearing asafety hemet and that it had fallen off and
landed in some nearby bushes. (Tr. 108, 122, 129-30).

As set out on page 12 of thisdecision, in the discussion relating to Item 2, | found Mr. Huge to
be a sincere and believable witness, and | credited his testimony about having seen Mr. Longyhore
wearing safety glasses just before the accident. In that discussion, | noted the CO’ stestimony that Mr.

Longyhore told him that he was not wearing eye protection at that time. However, | did not credit what

4| aso find that the evidence of record establishes Nelson’ s contention that the accident
was due to unpreventable employee misconduct; to prove this affirmative defense, pursuant to
Commission precedent, the employer must show that (1) it had established work rules designed
to prevent the violation, (2) it had adequately communicated the rulesto its employees, (3) it had
taken steps to discover violations, and (4) it had effectively enforced the rules when violations
were detected. Jensen Constr. Co., 7 BNA OSHC 1477, 1479 (No. 76-1538, 1979).
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Mr. Longyhoretold the CO, based on the testimony of Mr. Huge and on certain statements of Foreman
Blocker to the CO that contradicted what Mr. Longyhorehad said. (Tr. 174-76). | also did not credit Mr.
Longyhore’ s statements because, although he was listed as one of the Secretary’ s witnesses, he did not
appear at the hearing, and, consequently, | was unable to observe his demeanor. (Tr. 174). Finally, in
addition to histestimony set out above, Mr. Huge testified that he had worked at other sites with Mr.
Longyhore and had never seen him working without safety glasses. He explained that Mr. Longyhore
was blind in one eye and that his other eyewas a“lazy eye.” He further explained that Mr. Longyhore
had always said that he had only one good eye and that he was going to keep that one. (Tr. 108-10).

For all of theforegoing reasons, | conclude Mr. Longyhorewaswearing safety glasses at thetime
of the accident. The Secretary has not proved the alleged violation, and thisitem is vacated.

Citation 1 - Item 4 - Alleged Violation of 29 C.F.R. 1910.269(c)
Thisitem dlegesaviolation of 29 C.F.R. 1910.269(c), which provides that:

The employer shall ensure that the employee in charge conducts a job briefing with the
employees involved before they start each job. The briefing shall cover at least the
following: hazards associated with the job, work procedures involved, and personal
protective equipment requirements.

The citation aleges a violaion of the standard as follows:

a) 181 Miller Park Road, Milford, New Jersey. Employeesonthissite, werenot provided
a “JOB BRIEFING’ prior to the start of work by the “employee in charge.” This
condition existed on or about 8/20/03.

CO Frowd testified that he learned from his telephone interviews with Nelson employees that
no job briefing had been provided Mr. Longyhore at the site.” According to theCO, Mr. Longyhoretold
him that the foreman, Mr. Blocker, was the person in charge of the site and that he did not perform ajob
briefing; in addition, Mr. Blocker told the CO that in his absence, the next-highest-ranking individud,
the A trimmer, would have been in charge and would have done the job briefing. (Tr. 19-25, 175-76).

Based on the above, the Secretary contends she has proved the alleged violation. However, for

the reasons set out in the discussionsrelating to Items 2 and 3, supra, | have not credited the statements

“The three employees the CO interviewed were Mr. Longyhore, on September 9, 2003,
and Mr. Blocker and Mr. Huge, on September 12, 2003. (Tr. 16, 50-52).
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Mr. Longyhore made to the CO that are contrary to other reliable evidence of record.”® Moreover, the
discussion pertaining to Item 2 showsthat Mr. Longyhore, a B trimmer, was a crew leader at the site,
that he was qualified to act in that capacity, and that, as a crew |leader, he was responsible for holding
the daily job briefings and the tailgate safety meetings at the site; that discussion also shows that Mr.
L ongyhore had been acrew leader at various sites prior to the accident and that he had signed off in that
capacity on the tailgate saf ety meeting and daily job briefing sheets.? (Tr. 15-18, 21-22, 67-74, 97-98,
102-07, 109-13, 119-20, 125, 135-39, 147, 151-57, 168; R-C-1, R-FN). Finally, | have noted the CO’s
testimony about what Mr. Blocker told him, but | concludethat the CO misunderstood what Mr. Blocker
said or that Mr. Blocker misunderstood what the CO was asking.” In light of the evidence of record, |
find the Secretary has failed to prove aviolation of the cited standard. Thisitem is vacated.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

Theforegoing decision constitutes my findingsof fact and conclusionsof lawin accordancewith

Federal Rule of Civil Procedure 52(a).

“Besides the statements that Mr. Longyhore made noted in Items 2 and 3, he also told the
CO that Mr. Blocker stopped at the site at 8:00 a.m. that morning and talked to him briefly before
going on to other sites. (Tr. 17, 22). Mr. Huge, on the other hand, testified that Mr. Blocker drove
by the site without stopping at about 7:50 a.m., which, according to Mr. Huge, was before Mr.
Longyhore had arrived at the job site. (Tr. 102-03, 107, 122).

#This evidence is based on the testimony of Mr. Craner, Mr. Forgue, Mr. Huge and Mr.
Kellar. Mr. Craner and Mr. Huge have been found credible witnesses, as set out on pages 6 and
12, respectively, of this decision. | further find that Mr. Forgue and Mr. Kellar were dso credible
witnesses, based on my observation of their respective demeanors as they testified.

#|n this regard, Mr. Huge specifically testified that it was Mr. Longyhore' s responsibility
to do the job briefing because he was operating the truck and that when he had worked with him
at other sites Mr. Longyhore had done his own job briefings; Mr. Huge also testified that he did
not recall telling the CO that he and Mr. Blocker were the qualified individual s to conduct job
briefings at the site. (Tr. 103, 109-10, 124-26).
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ORDER
Based upon the foregoing, it is hereby ORDERED that:
1. Item 1 of Serious Citation 1, alleging aviodlation of section 5(a)(1) of the Act, isVACATED.
2.1tem 2 of SeriousCitation 1, allegingaviolation of 29 C.F.R. 1910.67(c)(2)(v),isVACATED.
3. Item 3 of Serious Citation 1, alleging aviolation of 29 C.F.R. 1910.133(a)(1), isVACATED.
4. Item 4 of Serious Citation 1, alleging aviolation of 29 C.F.R. 1910.269(c), isVACATED.

/sl

Covette Rooney
Judge, OSHRC

Dated: February 7, 2005
Washington, D.C.
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