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DECISION AND ORDER

This proceeding arises under the Occupationd Safety and Heath Act of 1970 (29 U.S.C. Section
651-678; hereafter called the “Act”).

Respondent, WilliamsInsulation, (Williams), at all timesrelevant to thisaction maintained aplace
of business at 625 Vista Ridge Mall Drive, Lewisville, Texas, where it was engaged in residential
construction. Williams admitsit isan employer engaged in abusiness affecting commerce and is subject
to the requirements of the Act.

On October 20, 2004, the Occupational Safety and Health Administration (OSHA) initiated an
inspectionat Williams' Lewisvillework site. Asaresult of that inspection, Williamswasissued acitation
alleging a violation of 29 C.F.R. 81926.501(b)(13) of the Act. By filing a timely notice of contest
Williams brought this proceeding before the Occupational Safety and Health Review Commission
(Commission). On April 26, 2005, a hearing was held on this matter in Dallas, Texas. Briefs have been

submitted and this matter is ready for disposition.



Alleged Violation of §1926.501(b)(13)
Serious Citation 1, item 1 alleges:

29 CFR 1926.501(b)(13): Williams Insulation did not ensure that each employee engaged in residential
construction activities 6 feet or more above lower levels was be (sic) protected by persond fall arrest
systems, safety net system or guardralls.

On or about October 20, 2004 at the work site located at 625 Vista Ridge Drive,

Lewisville, an employee installating (sic) chimney caps was exposed to a fall of more

than 40 feet to the concrete below.

Facts

At around 8:30 am. on October 20, 2004, two OSHA Compliance Officers (CO), Ruth
Rodriguez and Josh Lewis, arrived at the construction site on Vista Ridge Drivein Lewisville (Tr. 13-
14). CO Rodriguez testified that immediately after commencing the inspection, they observed and
photographed alaborer on aroof 40 feet above the ground working without the benefit of fall protection
(Tr. 14-16, 25; Exh. C-1 through C-7). The laborer was identified by the general contractor as an
employee of Williams Insulation, Juan Gomez (Tr. 20, 22). Mr. Gomez was wearing a tool belt,
straddling achimney, looking downintoit (Tr. 18-19; Exh. C-1, C-2). Rodriguez testified that Gomez
capped the chimney, and then walked to a second chimney on the other side of the roof, where he
covered the top of that chimney with asheet of plywood (Tr. 19, 30; Exh. C-3, C-4). Gabriel Martinez,
William’ sforeman told CO Rodriguez that he knew Gomez was on theroof, and that he was not wearing
fall protection (Tr. 21). According to Martinez, Gomez was supposed to be installing anchors prior to
the start of the work day (Tr. 22-23). His safety harness was on the ground (Tr. 25). According to
Rodriguez, Gomez should have been wearing a harness, so that he could tie off as soon as he installed
the first roof anchor (Tr. 27).

CO Lewis testified similarly (Tr. 52-57), adding that he saw Gomez carrying the sheet of
plywood as he walked across the roof (Tr. 52, 54). Lewistestified that he asked Martinez why Gomez
was working with the plywood instead of installing roof anchors; Martinez replied that he did not know
(Tr. 56).

Discussion
The cited standard provides:

Residential construction. Each employee engaged in residential construction activities
6 feet (1.8m) or more above lower levels shall be protected by guardrail systems, safety
net systems, or personal fall arrest system unless another provision in paragraph (b) of
this section provides for an alternative fall protection measure. . . .



Williams admits that its empl oyee was not protected by any of the prescribed means, but argues
that the cited standard was not applicablein this case. Williams relies on the exception provided in 29
CFR 81926.500(a)(1) which states:

The provisions of this subpart do not apply when employees are making an inspection,
investigation or assessment of workplace conditions prior to the actual start of
construction work or after all construction work has been completed.

Williams argues that Mr. Gomez was merely assessing the chimneys at the Lewisville site prior to
beginning thework of installing the chimney caps. The Secretary maintai nsthat the cited exception does
not apply where construction is ongoing or where an employee is performing work other than
observation. When a standard contains an exception to its general requirement, the burden of proving
that the exception applies lies with the party claiming the benefit of the exception. Falcon Seel Co., 16
BNA OSHC 1179, 1991-93 CCH OSHD 130,059 (No. 89-2883, 89-3444, 1993). As noted by the
Secretary, exemptionsto the sweep of remedial |egislation must be narrowly construed and limited to effect
only the remedy intended. Pennsuco Cement and Aggregates, Inc., 8 BNA OSHC 1379 (No. 15462,
1980). The preamble to the final rule, discussing the cited exception, notes that:

... [E]mployeesengaged ininspecting, investigating and assessing workplace conditions
before the actual work begins . . . most likely would be able to accomplish their work
without going near the danger zone. . . . [SJuch individuds. . . tend to be very focused on
their footing, ever alert and aware of the hazards associated with falling. . . . In addition,
OSHA anticipatesthat empl oyeeswho i nspect, investigate or assessworkplace conditions
will be more aware of their proximity to an unprotected edge. . . .

In this case, the Secretary argues that because Gomez was carrying plywood across the roof and
maneuvering it onto a chimney, he could not have been focusing on his footing as anticipated by the
exception. This judge agrees. Clearly Gomez' activity is not of the type the Secretary intended to
include under the 8500(a)(1) exemption. Moreover, the need for the exemption is not present in this

case. Inthe preamble, the Secretary notes that:

[R]equiring the installation of fall protection systems under such circumstances [i.e.,
during pre or post construction inspections] would expose the employee who installs
those systems to falling hazards for a longer time than the person performing an
inspection or similar work. . . . However, if inspections are made while construction
operationsare underway, all employeeswho areexposed tofall hazardswhile performing
these inspections must be protected as required by subpart M.



In this case, Williams maintains that Gomez was on the roof for the express purpose of installing fall
protection. If so, there was no additional risk involved in installing the fall protection prior to his
“assessment”* of the chimney.

Finaly, it is clear that construction at the Lewisville site was underway but not completed. As
Williams admits, the chimney caps had yet to be installed.

The violation has been established.
Penalty

Rodriguez testified that she observed Gomez on theroof for approximately ten to eleven minutes
(Tr. 24, 31). A fall from 40 feet would probably result in the employee’s death (Tr. 32). Respondent
stipulates that, should a violation be found, the proposed penalty of $1,500.00 is gppropriate (Tr. 33).
That amount is, therefore, assessed.

ORDER

1. Citation 1, item 1, alleging violation of 29 CFR 1926.501(b)(13) is AFFIRMED, and a penalty
of $1,500.00 is ASSESSED.

/sl
Benjamin R. Loye
Judge, OSHRC

Dated: June 20, 2005

1 Williams introduced no witnesses and adduced no testi mony on thisissue. Aside from the unsupported
assertions of its counsel, there is nothing in the record tending to establish that covering chimneys with plywood
constitutes “inspection, investigation or assessment.”



