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DECISION AND ORDER 

The Respondent was issued two citations and a notification of 

June 1,1993. A hearing was held in New York, N.Y. on March 23, 

proposed penalty on 

1994 conceming the 

motion of the Secretary dated December 10, 1993, to dismiss the Respondent’s notice of 

contest as not being timely filed under Section 10 of the Act. 

Philip Peist, the Assistant Area Director for OSHA located in Hasbrook Heights, N.J. 

testified that on June 2, 1993, citations were issued to Respondent together with OSHA 

pamphlet 3000 which describes the employer’s rights, responsibilities after an inspection 



i&u&g information about contesting the citation. Under Section lo(a) of the Occupation- . 

aI Safety and Health Act of 1970,29 U.S.C. 659(a), an employer must notify the Secretary 

that it intends to contest the citation or proposed penalty within fifteen (15) working days 

of its receipt. Unless the employer notifies the Secretary within that time, the citation is 

“deemed a final order to the Commission and not subject to review by any court or agency. 

Mr. Peist testified that the Respondent received the citations on June 4,1993 and had until . 

June 25,1993 to tilt its notice of contest but did not do so, the first response being OSHKs 

receipt of a copy of a letter the Respondent sent to the Commission dated August 18,1993 

requesting abatement of the penalties. 

. 

. 

The evidence of record fully demonstrates that the notice of contest herein was 

untimely filed. The Respondent in his letter of the 18th of August ascriiii the Iate filing 

to a plant engineer who “misinterpreted” the documents sent, and had thought that 

“correction alone” of the violations would prevent a penalty. The ktter further 

indicates that the chief executive of the Respondent, not having been present at the 

inspection was unaware of the violations. At the trial I!&. Behar the company president 

admitted that the citations had been received and forwarded to him at the New York office 

of the corporation on either June 4 or 5,1993, that he had not read the documents and “had 

no idea that we had to pay those fines, or of course I would have contested it within the 15 . 
days and made them aware of it.” 

The citation “plainly state(s) the requirement to file a notice of contest with the 

prescriied time period.” Roy Kby, 13 BNA OSHC 2021,2022, 1987 CCH OSHD, par. 

28,406 (No. 88-1748,1989). Acconij Aavm Cusmrcrr’on Sent&s, 15 BNA OSHC 1123, 

1126, 1991 CCH OSHD par. 29393 (No. 88-2291, 1991). While I am sympathetic to the 

plight of the Respondent it is apparent that there is present no excusable neglect or mistake 

under Rule 60 (b)(l). What is indicated is simple negligence on the part of the Respondent. 

The failure of Mr. Behar, the corporate president who received the citations in a timely 

manner to read and digest its import and to act accordingly was pure carelessness and 

negligence, and did not constitute “excusable neglect” or “any other reason for justifying 

relief’ under Rule 60@)(l). Simple negligence wii not establish entitlement to relief. 



3 

E.K Consauctiort Co., 15 BNA OSHC 1165, 1166, 1991 CCH OSHD par. 29,412 (No. 9@ 

2460,199l); Rebco Steel Corp., 8 BNA OSHC 123S,l980 OSHD par. 24,334 (NOS. 77.2040 

& 77.2947, 1980). 

Accordingly, the motion of the Secretaq to dismiss is GRANTED. 

The citations issued to the Respondent on June 1, 1993 and proposed penalties are 

AFFIRMED in all respects. p\ 
1 

IRVING $OMMER 

. 
DATED: Mm - 4 1994 

WashingtoI’1, D.C. 

Judge 


