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DECISION
BEFORE: ROGERS, Chairman; and EISENBREY, Commissioner.
BY THE COMMISSION:

At issue before us is Administrative Law Judge Michael Schoenfeld’s affirmance of a
willful violation of the trenching standard at 29 C.F.R. § 1926.652(a)(1).! For the following
reasons, we affirm the violation as willful and assess a penalty of $63,000.

I. Background

In November 1999, Revoli Construction, Inc., was engaged in excavation and piping
work in Wilmington, Massachusetts, extending a sewer pipe to a Subaru dealership. While
driving by the site, Occupational Safety and Health Administration Compliance Officer (“CQO”)
John Yanovitch noticed that trenching work was taking place. According to the CO, because
trench work is part of a national emphasis program that requires compliance officers to inspect
all trenches they come across, he began an inspection of the jobsite.

Yanovitch observed an employee working within the unshored, unsloped trench not
wearing a hard hat. After about a minute, the employee exited the trench by jumping on a pipe

and pulling himself up with his arms. Yanovitch testified that the employee had difficulty getting

'The standard states in pertinent part:
8§ 1926.652 Requirements for protective systems.

(a) Protection of employeesin excavations. (1) Each employee in an excavation
shall be protected from cave-ins by an adequate protective system designed in
accordance with paragraph (b) or (c) of this section except when:

(i) Excavations are made entirely in stable rock; or
(i) Excavations are less than 5 feet (1.52m) in depth and examination of the
ground by a competent person provides no indication of a potential cave-in.
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out of the trench, as soil was slipping from under his hands. When the compliance officer arrived
at the site, Joseph Kierstead, the foreman and backhoe operator, was sitting in the cab of his
backhoe where he could observe the laborer in the trench. Kierstead told CO Yanovitch that the
employee was in the trench to hook up pipe. The compliance officer measured the trench to be 7
Y feet deep, 40 inches wide and over 20 feet long. There was cracking in the soil, and spoil was
piled right at the edge of the trench. Subsequent testing revealed the soil to be Type C, which
requires shoring or sloping under 29 C.F.R. § 1926.652 and its appendices.

There were only two employees at the site: the laborer in the trench and Kierstead. The
compliance officer testified that Kierstead told him that he had the authority to make decisions
regarding the safety of the trench and that it was company policy to shore trenches over 5 feet
deep. Indeed, there was some plywood for shoring and a trench box at the site. Kierstead
testified that the laborer jumped into the trench before he was able to install the shoring.

When questioned by the compliance officer, the laborer admitted that he had been in the
trench once before the compliance officer arrived at the scene. The laborer also told the
compliance officer that he entered the trench on orders from the foreman, but the foreman
testified that the laborer jumped into the trench on his own and ignored his orders to leave the
trench. The foreman testified that it was normal for the laborer to ignore his orders.

The laborer in the trench, Mohammed Alsarabi, was the nephew of the owner and
president of the company, Shawgi Alsarabi. The foreman testified that he had previously
complained to the owner about the nephew’s attitude towards following instructions. The
complaints were ignored, in his opinion, because of the employee’s relation to the owner.
However, according to the compliance officer, the nephew admitted that on a previous occasion,
he had been reprimanded for working in an unshored trench.

The owner testified that as result of the inspection, he fired his nephew. He also
suspended the foreman for a day. He testified that while his nephew was a hard worker, he did
not like to live by the rules. The owner also testified about the difficulty he had disciplining
employees. He stated that his “hands were tied” by the tight job market and his inability to fine
employees for safety violations. The owner told the compliance officer that the company did not
have an enforcement policy or disciplinary policy for employees who fail to follow company

rules. Moreover, the owner told the CO that employees are not evaluated on their safety
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performance. The owner also told the compliance officer that he leaves it up to the person in
charge of the site to make sure that the work rules are followed.

The compliance officer testified that the foreman did not seem familiar with protective
system requirements for employees working in trenches and didn’t know the depth of the trench.
However, in the absence of the owner, the foreman was the designated “competent person” at the
site. Foreman Kierstead testified that the training he received in excavation work was “through
experience.” He also testified that he received weekly training from supervisors and other
foremen when on the job. He was told “about soil types . . . how deep you should dig, what type
of shoring to use, what’s safe.”

Revoli has a substantial history of prior violations, including citations for willful and
repeated violations of the trenching standard cited here. The first citation of record for a violation
of the cited standard was issued on June 22, 1995, which formed the basis of a repeat violation of
29 C.F.R. 81926.652(a)(1) that was issued on November 18, 1996. Pursuant to a settlement
agreement, the repeat violation was affirmed and a penalty of $3500 assessed. OSHA
subsequently cited Revoli for a willful violation of the same standard following a March 23,
1998 trench collapse at its worksite, in which an employee was injured. Under a settlement
agreement, the willful violation was affirmed and a penalty of $40,000 assessed. According to
this agreement, respondent “acknowledging the inherent dangers of trench/excavation operations
and cognizant of its responsibility to ensure compliance with OSHA regulations” agreed to
notify the Methuen OSHA office of any excavation work in New England exceeding 5 feet in
depth, for a period of two years. Finally, on August 4, 1999, three months before the alleged
violation here, Revoli was again cited for a repeat violation of 29 C.F.R. 81926.652(a)(1) for an
improperly shored excavation 7 feet, 6 inches deep. Following a hearing, another administrative
law judge affirmed the item, and assessed the proposed penalty of $15,000.

As a result of the inspection here, Revoli was issued two citations for serious and willful
violations of the Act.? Before us on review is Citation 2, Item 1, which alleged a willful violation
of 29 C.F.R. § 1926.652(a)(1) and proposed a penalty of $63,000.

The judge affirmed this citation item as willful and assessed the proposed penalty of

The judge affirmed both citations. Only the willful citation is before the Commission on
review.
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$63,000. He found that, given the limits of Kierstead’s authority, Kierstead had done all that he
could to stop the violation. However, he also found that Revoli’s president and owner had
constructive knowledge of the violation because he knew of his nephew’s history of entering
unsafe trenches and had done “little or nothing effective about it.” The judge rejected Revoli’s
claim of unpreventable employee misconduct, finding that it failed to establish any of the
elements of the defense.

Finding that the violation was willful, the judge noted that even though the owner
dismissed the laborer as a result of the incident that resulted in the instant citation, he had done
“nothing reasonably calculated to prevent further infractions after the first such incident.”
Moreover, the judge inferred from the record that “if no citation had been issued as aresult of the
inspection, Respondent would have taken no action even if informed by the [foreman] of this

incident.”

I1. Discussion

A. Employer Knowledge

The only issue specified in the briefing notice was whether the judge erred in
characterizing the violation as willful. In its brief on review, in addition to arguing that a willful
violation cannot be based on an employer’s constructive knowledge and that the violation was
not willful, Revoli argues that it could not have known of the violation because the violation was
the result of unpreventable employee misconduct. Although the Commission has jurisdiction
over all the items and issues in a case that it directs for review, 29 C.F.R. § 2200.92(a),
Hamilton Die Cast, Inc., 12 BNA OSHC 1797, 1799-1800, 1986-87 CCH OSHD { 27,576, p.
35,822 (No. 83-308, 1986), it ordinarily decides only those issues that are set forth in the
direction for review or briefing notice, 29 C.F.R. 88 2200.92(a) and 2200.93(a). Here, the
knowledge issue has been briefed by both parties and bears on the question of willfulness.
Accordingly, we will consider whether Revoli had knowledge of the violative condition. See
Kaspar Wire Works,18 BNA OSHC 2178, 2179 n.3, 2000 CCH OSHD { 32,134, p. 48,404 n.3
(No. 90-2775, 2000), aff'd, No. 00-1392 (D.C. Cir. November 6, 2001) (although only willful
characterization of recordkeeping items was directed for review, Commission vacated those

items for which there was insufficient evidence to support a violation).
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The test for knowledge is whether an employer knew, or with the exercise of reasonable
diligence could have known, of the violative condition. Halmar Corp., 18 BNA OSHC 1014,
1016, 1995-97 CCH OSHD 1 31,419, p. 44,410 (No. 94-2043, 1997), aff’d without pub. opinion,
152 F.3d 918 (2d Cir. 1998). The actual or constructive knowledge of an employer’s foreman or
supervisor can be imputed to the employer. Jersey Steel Erectors, 16 BNA OSHC 1162, 1164,
1993-95 CCH OSHD 1 30,041, p. 41,216 (No. 90-1307, 1993), aff’d without published opinion,
19 F.3d 643 (3d Cir. 1994); Tampa Shipyards, Inc., 15 BNA OSHC 1533, 1538, 1991-93 CCH
OSHD ¢ 29,617, p. 40,100 (No. 86-360, 1992). An employer can have both actual and
constructive knowledge of a violation. Danis Shook, 19 BNA OSHC 1497, 1502, 2000 CCH
OSHD { 32,397, p. 49,865 (No. 98-1192, 2001), appeal docketed, No. 01-4038 (6th Cir. Sept.
28, 2001).

This record clearly shows that in addition to having constructive knowledge of the
violation, Revoli had imputed actual knowledge through its foreman on the job. First, we agree
with the judge that Revoli had constructive knowledge. Constructive knowledge is shown if the
employer could have discovered the existence of the violative condition with the exercise of
reasonable diligence. Pride Oil Well Serv., 15 BNA OSHC 1809, 1814, 1991-93 CCH OSHD
29,807, p. 40,583 (No. 87-692, 1992). Whether an employer was reasonably diligent involves a
consideration of several factors including the employer’s obligation to have adequate work rules
and training programs, to adequately supervise employees, and to take measures to prevent the
occurrence of violations. Id.

While Revoli’s president stated that it was company policy to shore trenches over five
feet deep, he told the compliance officer that the company did not have an enforcement policy or
disciplinary policy for employees who failed to follow company rules. The owner also testified
that his “hands were tied” by the tight job market and his inability to fine employees for safety
violations. Revoli’s inability to enforce trenching safety is underscored by its assignment of an
employee with a propensity for breaking rules, including the standard at issue here, to a
supervisor whose orders he had ignored in the past, and who knew his complaints about the

employee would fall on “deaf ears.” These facts establish that Revoli failed to exercise
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reasonable diligence and is properly charged with constructive knowledge of the violation.

Moreover, we find that the record demonstrates that the foreman had actual knowledge of
the violative condition. It is undisputed that Kierstead saw the nephew in the trench and that he
directed him to get out. Despite the nephew’s failure to comply, Kierstead took no further action
to prevent him from continuing to work in the unshored trench. Rather, he returned to the cab of
his backhoe and simply watched. In view of the foreman’s limited efforts to obtain compliance,
combined with Revoli’s complete failure to establish a means of effectively enforcing its rules,
we impute Kierstead’s actual knowledge to Revoli. See Tampa Shipyards, 15 BNA OSHC at
1538, 1991-93 CCH OSHD at p. 40,100; A.P O’Horo Co., 14 BNA OSHC 2004, 2007, 1991-93
CCH OSHD 1 29,223, p. 39,128 (No. 83-369, 1991).°
B. Willfulness

A violation is willful if committed with intentional, knowing or voluntary disregard for
the requirements of the Act or with plain indifference to employee safety. L.E. Myers Co., 16
BNA OSHC 1037, 1046, 1993-95 CCH OSHD 30,016, p. 41,132 (No. 90-945, 1993); Williams
Enterp., 13 BNA OSHC 1249, 1256, 1986-87 CCH OSHD { 27,893, p. 36,589 (No. 85-355,
1987); Asbestos Textile Co., 12 BNA OSHC 1062, 1063, 1984-85 CCH OSHD { 27,101, p.
34,948 (No. 79-3831, 1984). A willful violation is differentiated from a nonwil Iful violation by a
heightened awareness, a conscious disregard or plain indifference to employee safety. General
Motors Corp., Electro-Motive Div., 14 BNA OSHC 2064, 2068, 1991-93 CCH OSHD 1 29,240,
p. 39,168 (No. 82-630, 1991) (consolidated); Williams, 13 BNA OSHC at 1256-57, 1986-87
CCH OSHD at p. 36,509. Thus, a willful violation may be found where the employer knows of

3We also agree with the judge that Revoli failed to show that the violation was the result
of unpreventable employee misconduct. To prove that a violative condition results from
unpreventable employee misconduct, the employer must show that it had a work rule that
effectively implemented the requirements of the cited standard and that the work rule was
adequately communicated and effectively enforced. Gary Concrete Prads., 15 BNA OSHC 1051,
1055, 1991-93 CCH OSHD 1 29,344, p. 39,452 (No. 86-1087, 1991). The defense fails here
largely for the same reasons we find constructive knowledge. See Danis Shook, 19 BNA OSHC
at 1502-03, 2000 CCH OSHD at p. 49,865. Revoli had a work rule, but it did little to implement
or enforce the rule. Therefore, the defense fails.
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the legal duty to act, and knowing an employee is exposed to a hazard, nonetheless fails to
correct or eliminate the hazardous exposure. Moreover, a willful violation exists where the
employer’s state of mind was *“such that, if informed of the duty to act, it would not have cared.”
Branham Sgn Co., 18 BNA OSHC 2132, 2134, 2000 CCH OSHD 1 32,106, p. 48,263 (No. 98-
752, 2000). A willful charge is not justified if an employer has made an objectively reasonable,
good faith effort to comply with a standard or to eliminate a hazard even though the employer’s
efforts are not entirely effective or complete. Keco Indus., Inc., 13 BNA OSHC 1161, 1169,
1986-87 CCH OSHD 1 27,860, p. 36,478 (No. 81-263, 1987).

The record establishes that Revoli had a heightened awareness of the requirements of the
standard based on four previous citations in four years alleging violations of the same standard.
The settlement of one of these citations resulted in anagreement to pay OSHA a $40,000 penalty
and to notify OSHA any time Revoli opened a trench. Revoli was also aware that its employee
had ignored the safety rule before and felt free to ignore the orders of his supervisor. Despite this
perilous mixture, Revoli took no effective steps to remedy the known deficiencies in its practices
and thus was plainly indifferent to employee safety. Caterpillar Inc., 17 BNA OSHC 1731, 1733,
1995-97 CCH OSHD 1 31,134, p. 43,483 (No. 93-373, 1996), aff'd, 122 F.3d 438 (7th Cir.
1997). Instead, it assigned an employee with a history of unsafe work practices and resistance to
supervision to work under a foreman who it failed to equip with the tools necessary to control the
employee. See Georgia Electric Co. v. Marshall, 595 F.2d 309, 320 n.27 (5th Cir. 1979); Valdak
Corp.,17 BNA OSHC 1135, 1993-95 CCH OSHD 1 30,759 (No. 93-0239, 1995), aff'd, 73 F.3d
1466 (8th Cir. 1996). Like the employer in Valdak, Revoli “exercised an abysmally low level of
supervision over the employee[] who seem[s] not to have appreciated the hazards present in the
workplace.” Valdak, 17 BNA OSHC at 1137, 1993-95 CCH OSHD at p. 42,741. It was not until
after Revoli received the citation now before us, its fifth in five years, that it finally took any
disciplinary action against its employees; it suspended the foreman for one day and terminated
the laborer. When an employer has clear warnings that unsafe practices or conditions persist, and
decides to do little or nothing in response, as Revoli chose to do here, it is strong evidence of
willfulness. See Anderson Excavating and Wrecking Co., 17 BNA OSHC 1890, 1995-97 CCH
OSHD 1 31,228 (No. 92-3684, 1997), aff'd, 131 F.3d 1254 (8th Cir. 1997); Falcon Seel Co., 16
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BNA OSHC 1179, 1188, 1993-95 CCH OSHD { 30,059, p. 41,336 (No. 89-2883,
1993)(consolidated); Tampa Shipyards, 15 BNA OSHC at 1540-41, 1991-93 CCH OSHD at pp.
40,102-03. Revoli’s failure to have taken action previously when the prior citations left no doubt
about what should be done, establishes its plain indifference to employee safety. We, therefore,
conclude that Revoli’s violation was willful.*
I11. Penalty

The judge assessed the proposed $63,000 penalty for this willful violation.> Section 17(j)
of the Act, 29 U.S.C. 8 666(j), requires that in assessing penalties, the Commission must give
“due consideration” to four criteria: the size of the employer’s business, the gravity of the
violation, the employer’s good faith, and its prior history of violations. Specialists of the South,
Inc., 14 BNA OSHC 1910, 1987-1990 CCH OSHD 1 29,140 (No. 89-2241, 1990). We agree

‘Revoli challenges the judge’s willfulness finding, in part,
because the judge found only constructive knowledge of the
violative condition. As discussed above, we find that Revoli had
both actual and constructive knowledge of the violative
condition, and that the employer knowledge necessary to prove a
violation has been established. With respect to whether that
violation is willful, we rely on Revoli’s history of prior
trenching citations and its subsequent failure to address
trenching hazards, as well as its failure to address persistent
safety enforcement problems. Branham Sign Co., on which Revoli
relies, i1s distinguishable. In Branham, the Commission found no
evidence that anybody iIn the company was aware of OSHA standards
requiring fall protection or that Branham had been given prior
citations or other warnings. 18 BNA OSHC at 2134, 2000 OSHRC at
p. 48,263. Unlike the employer in Branham, Revoli has a long
history of violating the cited standards and clearly had a
heightened awareness of i1ts obligations under them. Compare A.P.
O”’Horo, supra. Moreover, with 1ts long history of trenching
violations, Revoli was alerted that special attention was
required to prevent future violations of that standard. Falcon
Steel Co., 16 BNA OSHC at 1188, 1993-95 CCH OSHD at p. 41,336.

°Revoli asserts that the OSHA penalty formula is arbitrary and capricious, and that the
Commission should independently re-assess the penalty. The Commission is not bound either by
the Secretary’s proposed penalties or by her formula for determining penalties. Rather, the
Commission exercises its statutory authority to determine the appropriate penalty based solely on
the facts of each case. Hern Iron Works, Inc., 16 BNA OSHC 1619, 1621-23, 1993-95 CCH
OSHD 1 30,363, pp. 41,881-83 (No. 88-1962, 1994).
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with the judge that the gravity of the violation is high, that Revoli should be given credit for its
small size (10-20 employees), and that it deserves no credit for good faith. Revoli’s long history
of noncompliance, which includes both repeat and willful violations, weighs heavily against it.
Revoli has already been assessed penalties of $3500, $15,000 and $40,000 in other cases.
Despite this record of previous citations and relatively high penalties, Revoli did not develop or
implement an adequate safety program. Considering this history, a high penalty is necessary to
induce future compliance. See Reich v. OSHRC (Jacksonville Shipyards, Inc.),102 F.3d 1200,
1203 (11th Cir. 1997)(accepting that “OSHA must rely on the threat of money penalties to
compel compliance by employers™). Accordingly, we find that $63,000 is an appropriate penalty.
ORDER

Accordingly, Citation 2, Item 1 for a willful violation of 29 C.F.R. § 1926.652(a)(1) is

affirmed, and a penalty of $63,000 is assessed.

/sl
Thomasina V. Rogers
Chairman

s/
Ross Eisenbrey
Commissioner

Dated: December 7, 2001
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DECISION AND ORDER

Background and Summary of Procedural History

This case arises under the Occupational Safety and Health Act of 1970,29 U.S.C. 88651-678
(1970) (“the Act”). On November 17, 1999, the Occupational Safety and Health Administration
(“OSHA”) visited Respondent’s work site in Wilmington, Massachusetts. As a result of the
inspection, OSHA issued two citations to Respondent on January 19, 2000, alleging violations of

construction safety standards appearing in Title 29 of the Code of Federal Regulations (“CFR”).



Respondent timely contested the citations. A hearing was held in Boston, Massachusetts, at which

the parties appeared and presented evidence. Both parties have filed post-hearing briefs.

Jurisdiction

It is undisputed that at all relevant times Respondent has been an employer engaged in
excavation and installation of underground utilities. There is no dispute that Respondent uses goods
or materials which have moved in interstate commerce. | find as fact that Respondent is engaged in
a business affecting interstate commerce.

Based on the above finding, I conclude that Respondent is an employer within the meaning
of section 3(5) of the Act. Accordingly, the Occupational Safety and Health Review Commission

(“the Commission”) has jurisdiction over the parties and the subject matter.

Facts

At the hearing in this matter the Secretary’s case was presented through the testimony of Mr.
John Yanovich, the OSHA inspecting Compliance Officer (“CQO”), Mr. Frank Gravitt, the OSHA
Area Director, and Respondent’s President, Mr. Shawqi Alsarbi. Respondent presented additional
testimony from the CO, Respondent’s President and also called Mr. Joseph Kierstead, Respondent’s
foreman at the inspected work site.

The CO testified that he first saw the work site while driving. Before he knew the full nature
of the work being done or the identity of the contractor®, he pulled off the road and decided to
conduct an inspection inasmuch as COs in that area had been instructed, as part of a “national
emphasis program,” to stop and inspect any trenching work sites they had come across. (Tr. 9-10,
85-87) CO Yanovich stated that he had taken a series of photographs, which were entered into
evidence (Ex. CX 1-15), and that he interviewed the backhoe operator, Mr. Kierstead. (Tr 10-11)

The CO took measurements of the unshored, unsupported trench, finding it to be 7'6" deep,

40" wide and over 20' long. (Tr. 14). The trench was in soil which had been previously backfilled

® This CO had apparently inspected Respondent’s work sites

on two prior occasions. (Tr. 90-91). The more recent of the two
prior inspections took place about one-half mile from the site of
the excavation cited herein. (Tr. 103).
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and was not sloped. (Tr. 14-15). For about one minute, he observed an employee who had been
working in the trench without any hard hat exit by jumping up on a pipe and thence up to ground
level. (Tr. 14-15, 29; CX-5). The employee was described as having difficulty getting out of the
trench due to the loose soil slipping from under his hands as he lifted himself out. (Tr. 107-108).
The employee inthe trench was within sight of the backhoe operator, who identified himself to the
CO as the foreman for the site. (Tr. 37, 112-113) An interview with the employee revealed that he
had been reprimanded in the past for working in an unshored trench. (Tr. 24) The CO also observed
areas of cracking inthe soil as well as spoils piles at the edge of the trench. (Tr. 17-18; CX 6-8). In
addition, a piece of the roadway surfacing material, macadam, was cracked and loose and appeared
ready to fall into the excavation. (Tr. 38) The laborer told the CO that the backhoe operator had
instructed him to go into the trench to hook up the PVVC piping which they were installing (Tr. 21-22,
110) The backhoe operator stated at first that he believed that he was a “competent person” but,
according to the CO, he recanted, after Mr. Alsarabi arrived at the site, stating that Respondent’s
President was so designated. (Tr. 24) Mr. Alsarabi identified himself and maintained that the was
the “competent person.” He told the CO that he had intended to support the trench with plywood
sheeting. Although the CO could only see one such sheet at the site (Tr. 24-25), he did not ask
about any others (Tr. 25) nor could he see any ladders at the site. (Id.) The CO stated that
Respondent’s President claimed that it was company policy to shore every excavation over 5' deep
but conceded that Respondent had no disciplinary program and that no disciplinary action had been
taken against employees who failed to abide by the policy. (Tr. 26, 32) Soil test results from
OSHA'’s laboratory showing the soil to be “type C” were admitted without objection. (CX-17, Tr.
34)

On cross-examination, Respondent sought to raise questions of whether the CO delayed the
start of the actual inspection after arriving at the scene and whether he observed construction
equipment on the side of the road opposite the actual excavation. (Tr. 93-98) Respondent argues in
its post-hearing brief that the testimony of the CO should be afforded little or no weight because of
asserted inconsistencies in his testimony to the effect that the trench was open when he drove by, that

he went directly to the work site after stopping and parking his car, and that he was not on an unusual
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route home.” Respondent’s arguments are rejected. Based upon my observations of the witnesses
on the stand, the CO’s demonstrated good memory, his opportunities for observation, the overall
reasonableness of his testimony and his testimony’s consistency with the photographs, | accord
greater credibility to his version of conflicting factual testimony.

Mr. Frank Gravitt, who was the OSHA Area Director at the time of this inspection, testified
as to the basis of the classification and proposed penalty for each citation item. (Tr. 45-69). He
explained that in characterizing the violation alleged in Citation 2, Item 1, as willful, he considered
“ahistory of noncompliance” by this Respondent (Tr.51-3; CX-18) as well as settlement agreements
which arose out of earlier citations issued to Respondent for failure to shore or properly support its
trenches (Tr. 54-56, CX 19-20) and evidence that Respondent agreed that it had previously violated
the trenching requirements willfully. (Tr. 57; CX-22) In addition, the Secretary introduced into
evidence a Decision and Order of another Administrative Law Judge finding Respondent in serious
and repeated violation of the Act for failure to provide adequate protective systems for employees
working in trenches . Respondent was assessed a penalty of $15,000. (CX-22). Neither party has
appealed.

Mr. Alsarabi, Respondent’s President, testified as to the nature of the work undertaken at
the inspected site. Respondent employees between 10 and 20 people. (Tr. 74) Although he is the
president of another cited company which settled similar charges, Mr. Alsarabi maintained that he
could not remember a settlement agreement in that case. (Tr. 78). He did recall paying penalties as
a result of a prior willful citation. (Tr. 77) He claimed that he fulfilled the requirement of the
agreement that the company notify OSHA at the start of every project it undertook which would
require trenching operations. (1d.) Mr. Alsarabi further testified that the employee who was in the

trench had been dismissed as a result of the “repeat action.” (Tr. 134). He maintained that in the

" While the Commission has recognized that respondents may

raise a claim of vindictive prosecution as a defense, National
Engineering Co., 18 BNA OSHC 1075 (No. 94-2787, 1977), Respondent
specifically disavows any intent to portray OSHA generally or the
CO individually as particularly flagitious. It does not raise
the defense of vindictive prosecution in this case. (Tr. 83).
Respondent maintains that it merely sought to demonstrate that
the CO was *“not observing the efforts that this company 1is
making to comply with O.S.H.A.” (Id.)
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absence of an ability to “fine” employees, his ability to control employees was limited, especially
in light of a limited job market. (Id.). He also asserted that he did not arrive at the site until
sometime after 2:00 p.m., despite the CO’s testimony otherwise. (Tr. 135).

Mr. Kierstead, Respondent’s Foreman and backhoe operator at the site, had no formal
training regarding excavations. (Tr. 125) He testified that the CO arrived at the trench at about 2:00
p.m. based on the clock in his backhoe. (Tr. 118). He identified the laborer in the trench at thattime
as the nephew of Respondent’s President. (Tr. 119). He asserted that he saw the laborer inthe trench
before he could put in the trench box or shoring and directed him to get out. (Tr. 119, 122, 129). The
employee, however, did not get out of the trench. Mr. Kierstead claimed that there were both atrench
box (CX-1) and shoring at the site for his use. (Id., Tr. 124) He also testified that the laborer had
done this before, resulting in his complaining to Respondent’s President. (Tr. 119-120, 128). The
complaints were, however, ignored. (Id.) After the inspection Mr. Kierstead was suspended for one
day. (Tr. 121). He maintained that at least one photograph taken bythe CO had actually been taken
before the excavation had been dug. (Tr. 122-123; CX-1) He also estimated the width of the trench
to be greater than the 40" measured by the CO. (Tr. 127-128).

Discussion

Citation 2 - Item 1
1926.652(a)(1)®

8 The regulation at 29 CFR § 1926.652(a)(1) provides,
(a) Protection of employees in excavations.
(a)(1) Each employee in an excavation shall
be protected from cave-ins by an adequate
protective system designed In accordance with
paragraph (b) or (c) of this section except
when:

(a) (1) (1) Excavations are made entirely iIn
stable rock; or

() () (i1) Excavations are less than 5 feet
(1.52 m) 1in depth and examination of the
ground by a competent person provides no
indication of a potential cave-in.

(a)(2) Protective systems shall have the
capacity to resist without failure all loads
that are intended or could reasonably be
expected to be applied or transmitted to the
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Citation 2, Item 1 alleges a willful violation of the cited standard in that “an employee was
exposed to serious injuries and or death while working within an excavation 7 feet deep without
sloping, bracing or shoring to prevent collapse of the sidewalls.” A penalty of $63,000.00 was
proposed.

In general, to prove a violation of a standard, the Secretary must demonstrate by a
preponderance of the evidence (1) that the cited standard applies, (2) noncompliance with the terms
of the standard, (3) employee exposure or access to the hazard created by the noncompliance, and
(4) the employer knew, or with the exercise of reasonable diligence could have known, of the condi-
tion. Astra Pharmaceutical Products, Inc., 9 BNA OSHC 2126, 2129 (No. 78-6247, 1981); Dun-Par
Engineered Form Co., 12 BNA OSHC 1949 (No. 79-2553), rev'd & remanded on other grounds,
843 F.2d 1135 (8th Cir. 1988), decision onremand 13 BNA OSHC 2147 (1989). A closer reading
of the cited standard, however, shows that sub-parts (i) and (ii) of the standard create exceptions for
excavations “made entirely in stable rock” or “less than 5 feet ... in depth....” While the Secretary
generally has the burden of proof, that burden shifts where exceptions apply. Moreover, the
Commission has held that this principle applies to the cave-in protection requirements imposed by
this particular standard. C.J. HughesConstr., 17 BNA OSHC 1753, 1756 (No. 93-3177,1996). Thus,
once the Secretary shows a respondent’s employees worked in an excavation, the standards in
Subpart P apply and the existence of the violative condition is established unless rebutted. Where,
as here, both parties have introduced much evidence as to the depth of the trench involved, resolution
of that issue is based on the merits and relative weight of the evidence.

The cited standard applies in that it is undisputed that Respondent was engaged in
construction. The CQO’s testimony, observations and measurements are found to be more reliable
that the backhoe operator’s eyeball estimation of trench width. Thus, I find that the requirements
of the standard were violated because the clear preponderance of reliable evidence on thisrecord is
that the excavation was more than 5 feet deep and was unshored, unsloped and otherwise

unprotected at the time an employee was working in it. There is no doubt as to employee exposure.

systenm.
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Employer knowledge is, in this case, constructive rather than actual. While Mr. Alsarabi,
Respondent’s President, may not have known that the employee was in the trench, he knew that his
nephew had done this before. Indeed, he was warned about it by the backhoe operator on a prior
occasion. There is no reliable evidence in this record that the employer took steps reasonably
calculated or likely to prevent recurrence of the known dangerous behavior of the employee afterthe
first incident. In this regard, Respondent’s argument in its brief that Respondent “indicates that
discipline had been in effect since the May, 1999 hearing...” is somewhat ambiguous in that the
prior inspection took place on May 27, 1999 and the hearing in that case was on March 2, 2000.
Moreover, Respondent’s claim that further discipline was difficult “due to legal restraints,” is
rejected as unproven and inconsequential, especially in light of Respondent’s assertion that the
employee was, in fact, eventually dismissed. Thus, Mr. Alsarabi’s knowledge of the prior incident
and his doing little or nothing effective about it is sufficient to attribute to him constructive
knowledge of subsequent identical misbehavior. Respondent’s most senior person at the scene, the
backhoe operator, did all that he could reasonably to prevent the occurrence (complaining asto past
actions and ordering the employee out of the trench as soon as he saw him in it). The backhoe
operator’sdiligence, while admirable, is nonetheless, insufficient to insulate Respondent’s President
in light of the President’s inaction in the first instance. Such inaction sends the message to
recalcitrantemployees that their behavior is tolerated or acceptable. Accordingly, I find it reasonable
to attribute to Respondent constructive knowledge of the employee’s exposure to the dangers of
trench collapse.

Respondent’s claim of unpreventable employee misconduct is rejected. The defense was
fully explained by the United States Court of Appeals for the First Circuit in its decision in
P. Gioioso & Sons, Inc. v. Secretary of Labor, 115 F.3d 100, 110 (1st Cir. 1997). The Court stated,

The OSH Act requires that an employer do everything reasonably
within its power to ensure that its personnel do not violate safety
standards. But if an employer lives up to that billingand an employee
nonetheless fails to use proper equipment or otherwise ignores firmly
established safety measures, it seems unfair to hold the employer
liable. To address this dilemma, both OSHRC and the courts have
recognized the availability of the UEM defense.

The contours of the UEM defense are relatively well defined.
To reach safe harbor, an employer must demonstrate that it (1)
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established a work rule to prevent the reckless behavior and/or unsafe
condition from occurring, (2) adequately communicatedthe rule to its
employees, (3) took steps to discover incidents of noncompliance,
and (4) effectively enforced the rule whenever employees
transgressed it. See New York State Elec. & Gas Corp. v. Secretary
of Labor, 88 F.3d 98, 105 (2d Cir.1996); General Dynamics, 599
F.2d at 458-59; Jensen Constr. Co,, 7 O.S.H. Cas. (BNA) 1477,1479
(1979). [9] The employer must shoulder the burden of proving all
four elements of the UEM defense. See Brockv. L.E. MyersCo., 818
F.2d 1270, 1276 (6th Cir.1987); General Dynamics, 599 F.2d at 459.
Sustaining this burden requires more than pious platitudes: "an
employer must do all it feasiblelycan to prevent foreseeable hazards,
including dangerous conduct by its employees.” General Dynamics,
599 F.2d at 458; accord H.B. Zachry Co. v. OSHRC, 638 F.2d 812,
818 (5th Cir.1981).
* * *

Even if an employer establishes work rules and communicates them
to its employees, the defense of unpreventable employee misconduct
cannot be sustained unless the employer also proves that it insists
upon compliance with the rules and regularly enforces them. See
Centex-Rooney Constr. Co., 16 O.S.H. CAS. (BNA) 2127, 2130
(1994).

(Footnotes omitted.) Respondent’s asserted defense fails on all four counts. | thus conclude that
Respondent was in violation of the cited standard.

| also conclude that the violation was willful as alleged.

In a recent decision the Commission identified the employer’s state of mind as the “focal
point” for finding a violation willful. The Commission stated that there are two ways in which the
Secretary can establish willfulness. First, the employer “knows of the legal duty to act,” and,
knowing an employee is exposed to a hazard, nonetheless “fails to correct or eliminate the
hazardous exposure.” Second, the employer’s state of mind was “such that, if informed of the duty
to act, it would not have cared.” Branham Sgn Co., 18 BNA OSHC 2132, 2134 (N0.98-0752,
1000). Here, the employer’s state of mindis revealed through his own statements. Even though Mr.
Alsarabi dismissed the employee as a result of the second incident, he did nothing reasonably
calculated to prevent further infractions after the first such incident. Indeed, it is a fair reading of
this record to infer that if no citation had been issued as a result of this inspection, Respondent

would have taken no action even if informed by the backhoe operator of this incident.
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The Commission has long ago and frequently held that in determining appropriate penalties
for violations “due consideration” must be given to the four criteria under § 17(j) of the Act, 29
U.S.C. 666(j). Those factors include the size of the employer’s business, gravity of the violation,
good faith and prior history. The Commission also recognizes that the factors are not necessarily
accorded equal weight. Nacierma Operating Co., 1 BNA OSHC 1001 (No. 4,1972). In considering
an appropriate penalty here, Respondent’s history with OSHA is of overriding concern. Despite
prior citations, the company’s lackadaisical approach to employee safety is remarkable on this
record. Citing family concerns or “tight” labor markets as an excuse for safety compliance,
especiallyin light of prior citations, adjudications and settlement agreements, places this case clearly
into the class of willful noncompliance warranting severe penalties. The Secretary’s proposed

penalty of $63,000 is thus found to be appropriate even for such a small employer.

Citation 1, Item 1
29 CFR § 1926.100(a)’

There is virtually no dispute that the employee did not have a hard hat on at the time he was
in the trench. Respondent’s post-hearing assertion that a photograph of the employee in the trench
with his hood in place does not prove that he did not have a hard hat on underneath is rejected.
Respondent provided no contradictory testimony nor did it call the employee as a witness.
Moreover, there is clear photographic evidence otherwise. Nor is there any question that the
employee in the trench was exposed to the danger of excavated materials placed next to the trench
falling in on top of him. The previous discussions regarding knowledge and employee misconduct
are fully applicable here. Respondent thus was in violation.

The penalty proposed for this violation is, however, too high given the facts of this case.

Here, one employee was seento be exposed to the hazard for about one minute. No further exposure

° The standard provides:

(a) Employees working in areas where there 1is
a possible danger of head injury from impact,
or from falling or flying objects, or from
electrical shock and burns, shall be
protected by protective helmets.
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is shown on this record. A penalty of $500 is more appropriate.

Citation 1, Item 2
29 CFR § 1926.651(c)(2)*

The lack of any stairway, ladder, ramp or other safe means of egress from the trench is shown
by the CO’s testimony and photographs. Having to climb up onto a pipe running across the trench
and then lifting oneself up to the surface on loose and shifting ground is surely not a “safe” means
of egress as required. Given the dimensions of the trench, the short but documented exposure of an
employee and the employer’s knowledge as discussed above, the violation is established. Falling
back into a trench of this depth raises the possibility of serious injury and the violation is properly
classified as serious. As with the previous item, the exposure of one employee for a short duration

warrants a penalty of $500.

Citation 1, Item 3
29 CFR § 1926.651(j)(2)"*

The applicability of the standard is not challenged. The evidence as discussed above

demonstrates that the violative condition existed, that an employee was exposed to the danger

1 The standard requires:
(c)(2) Means of egress from trench
excavations. A stairway, ladder, ramp or
other safe means of egress shall be located
in trench excavations that are 4 feet (1.22
m) or more in depth so as to require no more
than 25 feet (7.62 m) of lateral travel for
employees.
' The standard provides:
()(2) Employees shall be protected from
excavated or other materials or equipment
that could pose a hazard by falling or
rolling Into excavations. Protection shall be
provided by placing and keeping such
materials or equipment at least 2 feet (.61
m) from the edge of excavations, or by the
use of retaining devices that are sufficient
to prevent materials or equipment from
falling or rolling into excavations, or by a
combination of both i1f necessary.
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created by the violative condition, and that Respondent knew or reasonably should have known of
the violation. The item is thus affirmed.

Other than the presence of a piece of broken macadam near the edge of the trench, there is
little evidence of the precise nature of the hazard to which the employee in the trench was exposed.
The degree of injury from falling debris is, however, exacerbated by the lack of appropriate head
protection. Being struck on the unprotected head by a piece of falling road surface poses the
possibility of serious injury. The violation is thus found to be serious, and for the reasons preciously

stated, the proposed penalty of $500 is found to be appropriate.

Citation 1 Item 3
29 CFR § 1926.651(k)(1)*

It is clear that the nature of the project, installing PVC pipe, would require an employee to
enter the trench to align the pipe and cement it in place. It is also clear that this work triggered the
requirement set forth in the cited standard that the trench’s condition be appropriately inspected by

a competent person.’* The purpose of the cited standard is to have a reliable and knowledgeable

2 The cited standard provides:

(k) (1) Daily inspections of excavations, the
adjacent areas, and protective systems shall
be made by a competent person for evidence of
a situation that could result in possible
cave-ins, indications of failure of
protective systems, hazardous atmospheres, or
other hazardous conditions. An iInspection
shall be conducted by the competent person
prior to the start of work and as needed
throughout the shift. Inspections shall also
be made after every rainstorm or other hazard
Increasing occurrence. These iInspections are
only required when employee exposure can be
reasonably anticipated.

3 The term ‘“competent person” is defined as
one who i1s capable of identifying existing
and predictable hazards in the surroundings,
or working conditions which are unsanitary,
hazardous, or dangerous to employees, and who
has authorization to take prompt corrective
measures to eliminate them. 29 CFR
81926.650(b) .-
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person with the capacity to halt unsafe conditions inspect trenches before employees enter them as
a human-based way to assure safety for those who must work in the excavation. Respondent
maintains that the foreman was the competent person on the site when Respondent’s President was
not there. This argument is rejected since the evidence shows that the foreman was not empowered
to promptly eliminate the violation he witnessed. Here, clearly, the employee entering the
excavation did not have someone competent empowered to protect him, even from his own
foolishness. Failure to give the on-site supervisor enough authority to carry out safety requirements
means there is no competent person, within the meaning of the standard, present. In the absence of
such a person at the site, the final defense against possible trench collapse was thus lost. The
violation is established. Trench collapse presents a serious hazard, and, for the reasons discussed

above, a penalty of $500 is appropriate.

Findings of Fact

All findings of fact necessary for a determination of all relevant issues have been made
above. Fed. R.Civ.P. 52(a). All proposed findings of factand conclusions oflaw inconsistent with

this decision are hereby denied.

Conclusions of Law

1. Respondent was, at all times pertinent hereto, an employer within the meaning of
section 3(5) of the Occupational Safety and Health Act of 1970,29 U.S. C. 88§ 651 -
678 (1970).

2. The Occupational Safety and Health Review Commission has jurisdiction over
the parties and the subject matter.

3. Respondent was in willful violation of 29 CFR § 1926.652(a)(1) as alleged in
Citation 2, Item 1. A penalty of $63,000.00 is appropriate.

4. Respondent was in violation of 29 CFR § 1926.100(a) as alleged in Citation 1,

Item 1. The violation was serious within the meaning of the Act. A penalty of
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Dated:

$500.00 is appropriate.
5. Respondent was in violation of 29 CFR § 1926.651(c)(2) as alleged in Citation
1, Item 2. The violation was serious within the meaning of the Act. A penalty of
$500.00 is appropriate.
6. Respondent was in violation of 29 CFR § 1926.651(j)(2) as alleged in Citation 1,
Item 3. The violation was serious within the meaning of the Act. A penalty of
$500.00 is appropriate.
7. Respondent was in violation of 29 CFR § 1926.651(k)(1) as alleged in Citation
1, Item 4. The violation was serious within the meaning of the Act. A penalty of

$500.00 is appropriate.

ORDER

Citation 2, Item 1 is AFFIRMED. A penalty of $63,000.00 is assessed.
Citation 1, Item 1 is AFFIRMED. A penalty of $500.00 is assessed.
Citation 1, Item 2 is AFFIRMED. A penalty of $500.00 is assessed.
Citation 1, Item 3 is AFFIRMED. A penalty of $500.00 is assessed.
Citation 1, Item 4 is AFFIRMED. A penalty of $500.00 is assessed.

o > w Do

Michael H. Schoenfeld
Judge, OSHRC

Washington, D.C.
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