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DECISION AND ORDER

Lowe sHome Centers, Inc. (Lowe's), operates retail home improvement storesthroughout
the United States. The Occupational Safety and Health Administration (OSHA) conducted an
investigation and inspection of respondent’s facility in Port Orange, Florida, from May 28, 2002,
through June 14, 2002. Asaresult of thisinspection, respondent wasissued acitation. Respondent
filed atimely notice contesting only item 1aof thiscitation. A hearing was held pursuant to EZ trial
procedures in Daytona Beach, Florida, on September 30, 2002, and October 1, 2002.

For the reasonsthat follow, Citation No. 1, item 1a, is affirmed and a penalty of $1,700.00
isassessed. Citation No. 1, items 1b and 1c, were not contested and have become afinal order of
the Review Commission.

Discussion
The Secretary has the burden of proving the violation.

In order to establish a violation of an occupational safety or health standard, the
Secretary hasthe burden of proving: (a) theapplicability of the cited standard, (b) the
employer’s noncompliance with the standard’s terms, (¢) employee access to the
violative conditions, and (d) the employer’ sactual or constructive knowledge of the
violation (i.e., theemployer ether knew or, with the exercise of reasonablediligence
could have known, of the violative conditions).

Atlantic Battery Co., 16 BNA OSHA 2131, 2138 (No. 90-1747, 1994).



Citation No. 1, Item la
Alleged Serious Violation of 29 C.F.R. § 1910.1030(c)(1)(ii)(B)

In Citation No. 1, item 1a, the Secretary alleges that:

The employer’ s Exposure Control Plan did not include the schedul e and/or method
of implementation for 29 C.F.R. 1910.1030(F), Hepatitis B Vaccination and Post
Exposure Evaluation and Followup:

a The written exposure control plan for bloodborne pathogens did not
provide for hepatitis B vaccinations being made avalable to
employeeswho had the potential for occupational exposure to blood
when providingfirst aid to employees or customers or when cleaning
blood from work surfaces.

The standard at 29 C.F.R. 8 1910.1030(c)(1)(i) and (ii) provides:

(c) Exposure Control - (1) Exposure Control Plan.

(i) Each employer having an employee(s) with occupational exposure as defined by
paragraph (b) of thissectionshall establish awritten Exposure Control Plan designed
to eliminate or minimize employee exposure.

(ii) The Exposure Control Plan shall contain at least the following dements:

(A) The exposure determination required by paragraph (c)(2),

(B) The schedule and method of implementation for paragraphs (d) Methods of
Compliance, (e) HIV and HBV Research Laboratories and Production Facilities,
(f) Hepatitis B Vaccination and Post-Exposure Evaluation and Follow-up,
(g) Communication of Hazards to Employees, and (h) Recordkeeping, of this
standard, and

(C) The procedure for the evaluation of circumstances surrounding exposure
incidents as required by paragraph (f)(3)(i) of this standard.

“Occupational Exposure” is defined in 29 C.F.R. § 1910.1030(a) as follows:

Occupational Exposuremeans reasonably anticipated skin, eye, mucous membrane,
or parenteral contact with blood or other potentially infectious materials that may
result from the performance of an employee's duties.

29 C.F.R. §1910.1030(f) providesin part:
(f) Hepatitis B Vaccination and Post-exposure Evaluation and Follow-up —

(1) General. (i) The employer shall make available the hepatitis B vaccine and
vaccination series to al employees who have occupationd exposure, and post-



exposure evaluation and follow-up to al employees who have had an exposure
incident.

(2) Hepatitis B Vaccination. (i) Hepatitis B vaccination shall be made available
after the employee has received the training required in paragraph (g)(2)(vii)(l) and
within 10 working daysof initial assignment to all employeeswho have occupational
exposure unless the employee has previously received the complete hepatitis B
vaccination series, antibody testing has reveal ed that the employeeisimmune, or the
vaccineis contraindicated for medical reasons.

The standard at 29 C.F.R. § 1910.1030 requires employers to establish a written Exposure
Control Plan for bloodborne pathogens only when contact by their employees with human blood or
other potentidly infectiousmaterial s (OPIM) isreasonably antici pated from the performanceof their
work.

Inaccordancewiththisstandard, respondent established awritten Exposure Control Program
(Exh. R-1). Inthe Introduction of its Plan, respondent referenced this standard and stated “Lowe’s
recognizesthat thereisapotential for these hazardsto exist in our storesand apotential for exposure
in some situations.”

The standard at 29 C.F.R. § 1910.1030(c)(2) provides:

(2) Exposure Determination. (i) Each employer who has an employee(s) with
occupational exposure as defined by paragraph (b) of this section shall prepare an
exposure determination. This exposure determination shall contain the following:
(A) Alistof dl job classificationsin which all employeesinthosejob classifications
have occupational exposure,

(B) A list of job classifications in which some employees have occupational
exposure, and

(C) Alistof all tasksand proceduresor groups of closely related task and procedures
in which occupational exposure occurs and that are performed by employeesin job
classifications listed in accordance with the provisions of paragraph (c)(2)(i)(B) of
this standard.

(if) Thisexposure determination shall be made without regard to the use of personal
protective equipment.

Lowe's prepared an exposure determination in accordance with this standard. This
determination of job classificationsin which some or all employees have occupational exposureis
contained in Lowe' s written Exposure Control Program in the section titled “Potential Exposure

Determination: Who should be trained.” That section provides:
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In your location individuals that may have some potential for exposure to blood or
other potentialy infectious materials (OPIM) are:

General Classification Potential Exposur e Sour ce
Volunteer First Aid Trained . Assist in Employee/customer injuries
Personnel
Spill Clean-up Personnel . Cleaning surfaces, picking-up debris,
emptying trash, etc.

L oss Prevention Personnel . Customer interaction

. Assist in employee/customer injuries
Personnel performing . Cleaning body fluids from sinks/toilets

housekeeping duties in restrooms Emptying trash that may contain
persona hygiene products or sharp

objects

Management Personnel (MOD)

Assist in employee/customer injuries

Respondent, inthissection, acknowledgesonly that these empl oyeesareindividual sthat may
have some potential for exposure to blood or OPIM. This section, however, was developed by
Lowe sasrequired by 29 C.F.R. §1910.1030(c)(2). Byincludingtheabovelistedjob classifications
inthissection, respondent has acknowl edged that reasonably anti ci pated contact with blood or OPIM
may result from the performance of duties for employees in those general classifications.
Respondent is bound by its own determination that all or some of its employeesin theabove-listed
classifications have occupational exposure.

Lowe' s made this determination of occupational exposure, but it attempted to limit the
applicability and requirements of 29 C.F.R. 8 1910.1030 by identifying individuals that may have
some potential for exposure rather than those employees with occupational exposure asrequired by
§1910.1030(c)(2). That standard does not allow an employer to make equivocal determinations or
determinations intended to limit applicability or the effect of its mandatory requirements.

Respondent was required by 29 C.F.R. 8 1910.1030 to make a determination whether any
employeeshave occupational exposureto blood or OPIM. Onceit determined that empl oyees have
such occupational exposure, it then was required to develop a written Exposure Control Plan for

Bloodborne Pathogens. Respondent devel oped such aplan. The standard requiresthat an Exposure
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Control Plan contain an exposure determination. Required elements of thisplanincludealist of all
job classificationsin which all or some employees have occupational exposure. The standard does
not allow for deviation or modification. It does not authorize or permit an employer to list those
employeesthat may have some potential for exposurerather than listing them ashaving occupational
exposure. If such employees do not have occupational exposure, they are not to be listed in this
section. By listing them, the employer has identified these individuals as having occupational
exposure; that is, reasonably anticipated contact with blood or OPIM that may result from the
performance of the employees’ duties. Having listed these general classifications of employees
pursuant to a requirement of the standard, Lowe's cannot now argue that such employees are not
occupationally exposed.

Respondent’ s Exposure Control Program contains sections that address various elements
required by 29 C.F.R. §1910.1030(c). Inthesectiontitled HBV Vaccinations, L owe' splan discusses
only post-exposure Hepatitis B vaccinations and post-exposure evaluation and follow-up. Thereis
nothing included in this section or anywhere in the Lowe’s plan rdating to pre-exposure incident
Hepatitis B vaccination for employees who have occupationa exposure.

Notestimony at the hearing even suggested that respondent provide anything other than post-
incident vaccinations. Mr. Steve Taylor, Southern Division Safety Manager for Lowe' stestified as
to Lowe' s policy in offering vaccinations to empl oyees as follows.

Q: What is — am | correct, what’'s your underganding of what — in what
circumstances, if any, Lowe's will offer the hepatitis B vaccination to an
employee?

A: The policy is now that they would offer it post-incident. And that'sin the
Bloodborne Pathogen Program that we have.

(Tr. 34).

Consistent with this testimony, during the inspection Mr. Taylor admitted that the vaccine
would be given for an exposureincident and would not be given just because they had occupational
exposure.

The standard at 29 C.F.R. § 1910.1030(c)(1)(ii)(B) specifically requires that the Exposure
Control Program contain the schedule and method of implementation of paragraph (f), Hepatitis B

-5



Vaccination and Post-Exposure Evaluation and Follow-up. Paragraph (f) requires an employer to
make the hepatitisvaccineavailableto all employeeswith occupational exposure. Employers must
make this vaccine available to these employees after required training and within ten days of initial
assignment. The standard does not allow an employer to ignore pre-exposure incident vaccinations
inits plan.

Respondent’ sExposure Control Program containsasection on personal protectiveequipment
which describesthe contents of bloodborne pathogen kits. Thesekitsare found at various|ocations
throughout Lowe's Port Orange facility. Frst aid cabinets are also located throughout the store.
Listed on the first aid cabinets are the names of employees traned in first aid and CPR.
Respondent’s goal is to train ten to twelve employees each year in first aid and to have two first
aid/CPR trained employees in the store & all times during regular business hours. Thistrainingis
voluntary and, currently, staff scheduling is not done so as to assure that two employees with such
training are present at the store at dl times.

Robert Gross, respondent’s Port Orange Store Manager, testified that on each shift one
manager is designated as the Manager on Duty (MOD). That manager evaluates accidents and
injuriesinvolving blood or OPIM. Hedetermineshow spillsare cleaned. He stated that the manager
would do it, or assign some employee to do it, depending on how comfortable he was with the
employee. Hesaid that, if acustomer is bleeding, the manager does what is appropriate and what
the customer requests.

While he characterized the list of first aid/CPR trained employees on the first aid cabinets
asinformational only, he stated dearly that when a customer was bleeding, he could ask those on
the list for help and some response would be expected from them. He felt it was helpful to know
who had first aid training. Mr. Gross further testified that he would not prevent a MOD from
assisting a customer if he was treating the person and comfortable doing it.

James England, respondent’s Loss Prevention Manager at the Port Orange store, testified
that, for other than major spills, it is management’ s responsibility to clean blood and OPIM spills,
or assign an employeeto clean them. He expectsrespondent’ s personnel to clean upall minor spills.
He stated that he would assist an injured person or call paramedics. When asked about the purpose



of the list of first ad trained employees, he testified that these employees could provide first aid if
needed.

JohnHoward, Lowe’ sAssistant Store Manager, had the same opinion that the purpose of the
list was to identify employees who could be called to administer first aid. Other managers and
hourly employees testified to the same understanding of the purpose of that list.

Managersconsistently testified that they would clean blood and OPIM spillsand were aware
of the location of, and need to use, the Bloodborne Pathogens Kit.

Respondent’s Exposure Control Program includes examples of response procedures for
small, medium and large cleanup of blood or OPIM. This section gives examples of acceptable
courses of action, including the administering of first aid by the MOD or first aid and BBP-trained
employees. It also advises that cleanup should begin as soon as possible. Condstent with these
response procedures, Arden Herrin, Lowe' s Assistant Store Manager for Administration, testified
he would clean small spills himself, and for medium spills he would clean it or call for help. For
large spills, he would ask the MOD or employee with first aid training to assist. Mr. Herrin, who
istrained in first aid, testified that with this training, he can take care of somebody at work.

Alan Shapiro, an assistant store manager at Lowe's, testified that he cleaned a blood spill at
the store. He understood thiswaspart of hisresponsibility asamanager and was not going to leave
it. He stated that as MOD, he would ask first aid trained employees or other employees for
assistance in cleaning spilled blood. If employees refused to help, hewould do it. He emphasized
that, asamanager, hisresponsibility isto make thestore safe. Thisincludes cleanup of blood, urine
and vomit.

Stan Wysocki, acashier inthe Lawn and Garden Center at Lowe's, istrainedin first aid and
his name appears on the list. Hisunderstanding of the list’s purpose isto alert employees of those
certified so they can look for one of theseindividualsfor help. He stated that while cleaning blood
spillsisnot part of hisjab, itispart of hisrole asafirst aid trained individual at Lowe's. Hewent
on to say that, sincehe was on thefirstaid list, it was reasonabl e to expect a manager to request his
help in a gtuation involving blood or OPIM.

Dan Scales, acustomer serviceassociaeat Lowe' s, isaState of Floridacertified paramedic.

He was not trained by Lowe's but had extensive first aid training in another occupation. Lowe's
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management asked if he was availableto help in situationsinvolving aneed for first aid. He agreed
and later found his name on the posted first aid list. Hetestified that the MOD was responsible for
blood and OPIM deanup, and that it was also his duty to clean these spills.

Elizabeth Simpson, respondent’s Personnd/Training Coordinator, testified as to the
eguipment used in this storeincluding box cutters, saws, heavy equipment, and sharp objects sold
and used for display. Regarding blood and OPIM cleanup, she said the MOD has alwaystaken care
of it and “made the blood go away.” She stated also that janitors that clean up are required to use
gloves. Kendall Schulz, a maintenance employee a the store, also stated that he must wear gloves
and goggles to clean blood. He further testified that he would clean up small amounts of blood.
L owe' sExposure Control Plan providesthat the BBP Kit should be used for body fluid spill cleanup.
This includes gloves and masks with eye shields.

Thetestimony of Lowe' s managers and hourly employees substantiated a determination of
occupational exposure for the job classifications listed by respondent in its Exposure Control
Programfor Bloodborne Pathogens. After review and consideration of all evidencesubmittedinthis
case, | conclude that for employeesinthejob classifications|listed in respondent’ s program, contact
with blood or OPIM is reasonably anticipated and may result from the performance of duties by
those employees.

Respondent’ s argument that first aid trained employees act voluntarily is not persuasive.
While these employees volunteer for thistraining, the employer expects their help when situations
ariserequiring first aid assistance. Managers are expected to respond to all such situations and are
responsible for blood and OPIM cleanup. Janitorial and maintenance employees are expected by
management to clean such spills. While the number of instances requiring first aid and blood
cleanup may be low, respondent’ s expectations that these employees will help is very high in any
given situation in which injury or deanup of blood or OPIM isinvolved.

The testimony and documentary evidence show a pattern of behavior by respondent that
allows, suffers and permits management and hourly employees to provide first aid assistance to
customersand empl oyeeswho areinjured or bleeding at Lowe’sfacility. The employer also expects

these employees to clean up blood and OPIM spills at the store. While respondent assertsfirst ad



assistance and spill cleanup are voluntary, managers, maintenance personnd and firg aid certified
employees consider the above discussed functions to be part of their duties.

Respondent doesnot allegethat empl oyeesare prohibited fromrenderingfirst aid or cleaning
blood or OPIM spills. The evidence clearly shows that first aid and deanup are expected or
permitted to be done by someonein the job classificationslisted in Lowe s Plan. Anemployeewho
is allowed, suffered or permitted to perform duties in which contact with blood or OPIM is
reasonably anticipated must be afforded the same protection of pre-exposure incident vaccinations
as employees that are required to perform such functions.

Voluntary action by such employees does not mean that the contact with blood or OPIM is
not reasonably anticipated. Thisoccupational exposure doesnot constitute unanticipated assistance
of an employee acting as a “Good Samaritan.” At Lowe's such responses are planned, orderly
responses outlined in the Exposure Control Plan. Therealities of the workplace are consistent with
respondent’ splan. Managers and hourly employees know what is expected of them and respondent
expects, permits and reasonably anticipates employees listed in its Plan to contact blood or OPIM
in the performance of certain duties, including providing first aid and cleaning bood and OPIM
spills.

In its post-hearing brief, respondent limited its argument to the applicability of 29 C.F.R.
§ 1910.1030(c)(1)(ii)(B) and employee access to the violative conditions. It does not present
argument relating to Lowe's failure to comply with the standard’ s terms or its knowledge of the
violative conditions. Itisclear fromtheabovethat Lowe’ sdid not includeinitsplan ascheduleand
method of making availablethehepatitis B vaccineand vaccination seriesto all employeeswho have
occupational exposure as required by the standard. It isalso clear from the testimony of Mr. Steve
Taylor, Lowe's Southern Division Safety Manager, that respondent had actual knowledge that this
provision was not contained in its Exposure Control Program for Bloodborne Pathogens.

This standard appliesto all occupationd exposure to blood and OPIM. The Secretary has
proven applicability by establishing occupational exposure, asdefined inthe standard. Thestandard
at 29 C.F.R. §1910.1030(c) requires an employer to establish an Exposure Control Plan only when
that employer has an empl oyee with reasonably anticipated contact with blood or OPIM that may

result from the performance of an employee’ sduties. Respondent prepared such a plan pursuant to
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the standard. It made a determination of occupational exposure, but atempted to limit its
responsibility under the standard by stating in its plan that this was a determination of individuals
that may have some potential for exposure to blood or OPIM. Respondent is specifically required
by the standard to offer certain employees vaccinations. It cannot arbitrarily limit its responsibility
and circumvent these requirements by language it included in its Exposure Control Plan. It cannot
choose provisions of the standard with which it will comply. To allow such would allow this
employerto engagein sdectivecompliance. By establishing the plan and making thisdetermination,
respondent hasadmitted it hasempl oyeeswith occupational exposure, and, by so doing, hasadmitted
that the standard is applicable.

The Secretary has presented sufficient evidence to prove that this occupational exposure
resulted from the performance of an employee’'s duties through testimony of respondent’s
management and hourly employees, and through documentary evidence. The Secretary has carried
her burden of proving all elements of this violation.

Theviolation is properly classified as a serious violation. Without pre-exposure vaccines,
employees reasonably anticipated to contact blood or OPIM could contract hepatitis B, a serious
health condition.

The Secretary proposed apenalty of $1,700.00 for combineditems1a, 1b, and 1c of Citation
No. 1. Respondent did not contest items 1b and 1c. It did not argue that the penalty, as proposed,
was unreasonable. Respondent is a large employer with over 100,000 employees. The violation
could result in severeillness. The $1,700.00 penaty proposed by the Secretary is reasonable and

appropriate.

FINDINGS OF FACT AND
CONCLUSIONSOF LAW

The foregoing decision constitutes the finding of fact and conclusions of law in accordance
with Federal Rule of Civil Procedure 52(a).
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ORDER
Based upon the foregoing decision, it is ORDERED:
1. Items 1b and 1c of Citation No. 1 were not contested and have become afinal order
of the Commission.
2. Citation No. 1, item 1a, is affirmed as a serious violation and a grouped penalty of
$1,700.00 is assessed for items 1a, 1b and 1c of Citation No. 1.

I8/
STEPHEN J. SIMKO, JR.
Judge

Date: November 15, 2002
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