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DECISION

Before: ROGERS, Chairman; THOMPSON and ATTWOOD, Commissioners.

BY THE COMMISSION:

At issue before the Commission is whether the judge properly affirmed, as repeat, two

citations issued to Loretto-Oswego Residential Health Care Facility (“Loretto Oswego™) under
the Occupational Safety and Health Act of 1970, 29 U.S.C. 88 651-678. The judge based the

repeat characterizations on his finding that Loretto Oswego operated as a “single employer” with

two affiliated health care facilities against which there were Commission final orders for

violations substantially similar to the ones cited in these cases.*

! Under section 17(a), 29 U.S.C. § 666(a), a violation may be characterized as repeat where there

is a “Commission final order against the same employer for a substantially similar violation.”
Potlatch Corp., 7 BNA OSHC 1061, 1063, 1979 CCH OSHD { 23,294, p. 28,171 (No. 16183,

1979).



Loretto Oswego operates a nursing home in Oswego, New York. The two affiliated
facilities at issue here, Loretto-Rest Residential Health Care Facility (“Loretto Rest”) and
Loretto-Utica Residential Health Care Facility (“Loretto Utica”), operate nursing homes in
Syracuse and Utica, New York, respectively. All three Loretto facilities are affiliates of Loretto
Management Corporation (“LMC”), which is located in Syracuse at the same address as Loretto
Rest.

On June 24, 2002, following two inspections of the Loretto Oswego facility, the
Occupational Safety and Health Administration (“OSHA™) issued five citations to Loretto
Oswego alleging violations of various general industry standards. All five citations were timely
contested and were docketed by the Commission as two separate cases. The parties subsequently
resolved all of the issues in both cases, except for the repeat characterization of one citation in
each case, which the Secretary based on prior Commission final orders against Loretto Rest and
Loretto Utica.? The parties agreed with regard to these two citations that Loretto Oswego would
pay a total penalty of $56,250 if the repeat characterizations were affirmed, and if they were not,
that the citations would be characterized as serious and Loretto Oswego would pay a total
penalty of $11,250.

Before the judge, Loretto Oswego did not dispute that the citations issued to the two other
affiliates were final orders of the Commission and included violations substantially similar to the
ones at issue here. Rather, Loretto Oswego argued that because LMC and the other Loretto
affiliates are separate and legitimate non-profit corporations, a fact that the Secretary does not
dispute, the final orders against Loretto Rest and Loretto Utica could not serve as a basis for
characterizing the violations committed by Loretto Oswego as repeat. After a hearing on this
matter, the judge issued a decision in which he concluded that LMC and its three affiliates
constituted a single employer. Based on this conclusion, he affirmed the items in the two

outstanding citations as repeat and assessed the agreed-upon penalty of $56,250. For the

2 The violations at issue under those citations involve Loretto Oswego’s failure to (1) ensure use
of eye protection while applying certain cleaning products and provide facilities for flushing
eyes, (2) provide timely hepatitis B vaccination shots for employees with occupational exposure
to potentially infectious material, (3) make a medical evaluation immediately available following
a reported exposure incident, (4) provide annual training on bloodborne pathogens to employees,
(5) secure an oxygen cylinder, (6) develop lockout/tagout procedures, and (7) guard live parts of
electrical equipment.



following reasons, we reverse the judge, affirm the items in these two citations as serious, and
assess the $11,250 agreed-upon penalty.®
ANALYSIS

In finding that LMC and its three affiliates constituted a single employer, which the
Secretary alleged as the sole basis for the repeat characterizations, the judge evaluated the record
evidence under Commission precedent holding that “related employers are regarded as a single
entity where . . . they share a common worksite, have interrelated and integrated operations, and
share a common president, management, supervision, or ownership.” Vergona Crane Co., 15
BNA OSHC 1782, 1783, 1991-93 CCH OSHD 1 29,775, p. 40,496 (No. 88-1745, 1992); accord
C.T. Taylor Co., 20 BNA OSHC 1083, 1086-88, 2002-04 CCH OSHD 1 32,659, pp. 51,340-41
(No. 94-3241, 2003) (consolidated); Trinity Indus., Inc., 9 BNA OSHC 1515, 1518-19, 1981
CCH OSHD 1 25,297, pp. 31,322-23 (No. 77-3909, 1981).* But applying this precedent here,
we conclude the Secretary has failed to establish that a single-employer relationship existed
between Loretto Oswego and LMC or the previously cited affiliates.

In finding a single-employer relationship in Vergona Crane and C.T. Taylor, the
Commission relied on strong evidence of close identity between the two companies involved in

each case. In Vergona Crane, the two companies were owned by the same family, had the same

® The penalty amount assessed for each citation item at issue here represents ten percent of the
amount the Secretary had proposed based on the alleged repeat characterizations. With respect
to the other citations in each case that were affirmed by the judge and not alleged as repeat by the
Secretary, the judge assessed a total penalty of $6,750. None of those citations are at issue on
review.

* In Trinity Industries, Inc., the Commission held that where the Secretary alleges a single-
employer relationship, the employer has the burden of persuasion because it can “readily
produce” relevant facts that are peculiarly within its knowledge. 9 BNA OSHC at 1519, 1981
CCH OSHD at p. 31,322. But as the Commission has often stated, the Secretary bears the
burden of showing that a cited entity is an employer. E.g., Lake County Sewer Co., 22 BNA
OSHC 1522, 1523, 2004-09 CCH OSHD 1 33,002, p. 54,217 (No. 07-1786, 2009); Don Davis,
19 BNA OSHC 1477, 1481, 2001 CCH OSHD ¢{ 32,402, p. 49,897 (No. 96-1378, 2001);
Timothy Victory, 18 BNA OSHC 1023, 1027, 1995-97 CCH OSHD 1 31,431, p. 44,450 (No. 93-
3359, 1997). It thus stands to reason that the Secretary carries this same burden when it comes to
determining whether the cited entity is part of a single-employer relationship. See Don Davis, 19
BNA OSHC at 1481, 2001 CCH OSHD at p. 49,897. Accordingly, we overrule Trinity
Industries, Inc. to the extent that the holding in that case is inconsistent with this well-settled
principle of law.



president, and operated out of the same office, and the leases for the crane at issue in that case
appeared to use the names of those companies interchangeably. 15 BNA OSHC at 1783, 1991-
93 CCH OSHD at p. 40,495. In C.T. Taylor, the two companies were owned and controlled by
the same individual and operated out of the same office; one of the companies, on behalf of the
other, essentially performed all administrative functions and, as to the job at issue, controlled and
directed employee work and maintained responsibility for employee safety. 20 BNA OSHC at
1085-87, 2002-04 CCH OSHD at pp. 51,339-40. In this case, there are some areas of
commonality, but in contrast with Vergona Crane and C.T. Taylor, we find that the evidence
here falls short of showing that Loretto Oswego and the other Loretto corporations constituted a
single employer.

We look first at the president and other upper management officials of the Loretto
corporations. At the time of the violations, LMC and the three affiliates shared the same
president, chief executive officer, and chief financial officer. This outward appearance of a
common identity gives way, however, when we consider the extent to which LMC and its
affiliates had “interrelated and integrated operations.” In terms of general administrative matters,
the record shows little to no interaction among the affiliates themselves, but some involvement
on LMC’s part with Loretto Oswego’s operations. For instance, LMC provided support to
Loretto Oswego on financial matters. Budgets prepared by Karen Jeffreys, Loretto Oswego’s

administrator, were submitted to and approved by LMC’s Board of Trustees.’

Jeffreys also
discussed budget issues on a monthly basis with her supervisor, Mitchell Marsh, LMC’s vice-
president of nursing home services. Financial matters at Loretto Oswego were reviewed once or
twice a year by LMC’s corporate controller, who communicated regularly with Loretto
Oswego’s financial director. And monthly financial reports were submitted by Loretto Oswego
to LMC.

But the record shows that on a day-to-day basis, administrative personnel at Loretto
Oswego operated independently of LMC. For instance, Jeffreys and her nursing director

determined who to accept as residents at the facility. And even though the president and CEO of

> Under its by-laws, LMC reserved the authority to approve its affiliates’ “annual operating and
capital budgets,” and to maintain “access to all information regarding the operation of the
affiliate including financial statements, minutes of board meetings and committee meetings, and
any other relevant data.”



Loretto Oswego, who also held these same positions at LMC and each affiliate, had the authority
to hire, discipline, or fire any Loretto Oswego employee, he delegated these responsibilities to
Jeffreys, who was also directly accountable to the New York State Department of Health as a
licensed nursing home administrator. All management employees at Loretto Oswego reported to
Jeffreys, not any of her superiors, and although Jeffreys’ monthly meetings with Marsh included
some discussion of staffing issues, personnel issues were regularly handled in-house by a Loretto
Oswego employee, with LMC being consulted only if a complicated issue arose. Finally,
although Loretto Oswego and the other affiliates engaged in union contract negotiations at the
same time, each one entered into a separate contract with the union.

In terms of safety matters, the evidence in the record is particularly weak as to whether
LMC and its affiliates were so integrated that they acted as one employer. Although each
affiliate had an exposure control plan for containment of infectious diseases that was revised by a
Loretto infection control practitioner apparently on LMC’s behalf, and some LMC personnel
were present during OSHA’s February 2002 inspection of the Loretto Oswego facility, this
evidence—whether considered separately or in the context of the record as a whole—fails to
establish that the affiliates and LMC “handled safety matters as one company.” See C.T. Taylor,
20 BNA OSHC at 1087, 2002-04 CCH OSHD at p. 51,340. The infection control practitioner
provided copies of the revised exposure control plan to the affiliates and discussed her revisions
at meetings attended by representatives of LMC and the affiliates. She also provided bloodborne
pathogen training to Loretto Oswego employees on one occasion and to employees of the other
affiliates as well. These specific measures undoubtedly served an important safety purpose, but
addressed only a single aspect of employee safety at the affiliate facilities, and may represent
nothing more than resource sharing rather than the level of integration necessary to show a
single-employer relationship.

Nor do we view LMC’s participation in the OSHA inspection here as indicative of a
broader involvement in safety matters at Loretto Oswego. The record shows that Jeffreys
requested that the compliance officers (“COs”) wait until LMC’s safety manager and director of
facilities could arrive from Syracuse before inspecting the Loretto Oswego facility. During the
inspection, the LMC personnel facilitated immediate abatement of the violations and LMC’s
newly-hired corporate safety manager provided the COs with abatement dates for violations that

could not be corrected immediately. The corporate safety manager was also present at the



settlement conference with Jeffreys and LMC’s vice-president of support services, who the judge
found had the authority to enter into a settlement on behalf of Loretto Oswego. It is not
surprising, however, that LMC became more involved in Loretto Oswego’s operations
concerning the handling of a regulatory enforcement action—that action could have resulted in a
monetary fine against Loretto Oswego and, as noted, LMC had some responsibility for
overseeing the affiliate’s financial matters.

Indeed, other evidence in the record shows that it was Loretto Oswego personnel, not
employees of LMC, who were primarily responsible for safety matters at the facility. Like all of
the affiliates, Loretto Oswego had its own safety committee comprised of only its employees,
and it was Loretto Oswego, not LMC, that handled safety orientations for new employees. In
fact, LMC had no employee dedicated to safety issues until the hire of its first corporate safety
manager just three months prior to OSHA’s inspection of the Loretto Oswego facility, and the
record sheds little light on his role with respect to the affiliates during the period prior to the
inspection. Most of the newly-hired safety manager’s interactions with Loretto Oswego and the
other affiliates, including any training or safety education requested by the affiliates, did not
occur until after his first appearance at the Loretto Oswego facility on February 14, 2002, the day
that OSHA commenced its inspection. And a new corporate-wide safety policy that the safety
manager had drafted was not completed until the end of that month, and was not due to be
“rolled out” in the Loretto facilities until March 1, 2002.

Further, other interactions regarding safety and health matters that occurred before
OSHA'’s inspection were infrequent and, for the most part, focused on the safety and health of
the Loretto Oswego facility’s residents, not its employees. Indeed, on the two occasions over an
eight-year period that Marsh organized mock inspections for Loretto Oswego and the other
affiliates, the sole purpose was to prepare them for state regulatory surveys that were focused
exclusively on safety and health conditions for residents, not employees. And despite Marsh’s
presence at the facility during one of these surveys, the Department of Health issued its
Statement of Deficiencies specifically to Jeffreys as the licensed administrator, who then
prepared a plan of correction for the facility with assistance from her own staff. Moreover, on at
least one occasion Jeffreys herself hired an outside consultant to inspect the Loretto Oswego

facility in preparation for a state survey.



With respect to Loretto Oswego’s premises, its own building manager was responsible
for maintaining the facility, and the two LMC managers who visited the facility four or five
times a year limited their evaluation to “environmental and maintenance” issues, and provided
some training to certain Loretto Oswego personnel on just these issues. And there is no evidence
in the record that employee safety and health was the subject of Marsh’s monthly meetings with
Jeffreys and the affiliate’s nursing director, during which Marsh reviewed “quality indicators”
and performed “an environmental round.”

Finally, the record shows that Loretto Oswego does not “share a common worksite” with
either Loretto affiliate or LMC. The facilities of the three affiliates are located in different cities,
and although LMC'’s offices are located at the same address as Loretto Rest, LMC has no
physical presence at either Loretto Oswego or Loretto Utica. Given these circumstances and the
record evidence discussed above regarding the lack of integration among Loretto Oswego and
the other Loretto corporations concerning administrative matters and employee safety, we
conclude that the Secretary has failed to demonstrate the existence of a single-employer
relationship. As this was the Secretary’s only basis for the repeat characterizations, we find that
the record does not support characterizing any of the violations at issue as repeat.

ORDER

With respect to Docket Number 02-1164, we affirm as serious Items 1 through 4 of

Citation 2, and assess penalties totaling $8,250. With respect to Docket Number 02-1174, we

affirm as serious Items 1 through 3 of Citation 2, and assess penalties totaling $3,000.

SO ORDERED.

Is/
Thomasina V. Rogers
Chairman

/sl
Horace A. Thompson |11
Commissioner

Is/
Cynthia L. Attwood
Dated: January 7, 2011 Commissioner
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BEFORE: MICHAEL H. SCHOENFELD
Administrative Law Judge

DECISION AND ORDER

Procedural History

This proceeding is before the Occupational Safety and Health Review Commission (“the
Commission”) pursuant to section 10(c) of the Occupational Safety and Health Act of 1970, 29
U.S.C. 8 651 et seq. (“the Act”). The Occupationa Safety and Health Administration (“OSHA”)
inspected Respondent, L oretto-Oswego Residental Health CareFacility (“Loretto-Oswego”), a120-
bed skilled nursing home located in Oswego, New Y ork, during February and March of 2002.* As
aresult, OSHA issued two Citations and Notifications of Penalty to Respondent on June 24, 2002.
The citation relating to Docket No. 02-1164 alleges serious and “repeat” violations of various
subparts of 29 C.F.R. § 1910.1030 and “repeat” violations of 29 C.F.R. 88 1910.133(a)(1) and

'The Secretary notes that dthough the citations refer to Respondent as Loretto Oswego
RHCEF, the facility’ slegal name according to the records of the New Y ork Secretary of Stateisthe
one set out supra.
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1910.151(c). The citation relating to Docket No. 02-1174 alleges a serious violation of 29 C.F.R.
§ 1910.303(f), “repea” violations of 29 C.F.R. 88 1910.101(b), 1910.147(c)(4)(i) and
1910.303(g)(2)(i),and an*“ other” violation of 29 C.F.R. §1910.305(g)(1)(iii). Respondent contested
the citations, bringing this matter before the Commission, and the two cases were consolidated.
Prior to the hearing in this matter, Loretto-Oswego filed a motion for partial summary
judgment, asserting that the Secretary’ s classification of variousof the citation items as repeat was
improper because the previous violations related to two other employers which, while sharing the
“Loretto” name and having a common corporate parent, were nonethel ess separately incorporated
and distinct legal entities.”> The Secretary filed a cross-motion for partial summary judgment,
asserting that where, asin this case, separate but affiliated corporations share acommon business
purpose, it is appropriate to disregard the corporate form and to consider the entitiesto be asingle
employer for purposes of the Act. The motions were denied in an order dated May 1, 2003, based
on my conclusion that there were material facts tha were undetermined and in dispute with respect
to the interrelationship of the various legal entities under the Loretto “umbrella.” Following my
order, the parties on May 9, 2003, reached a stipulation resolving all issues other than the repeat
classification. Specificaly, Loretto-Oswego agreed to the affirmance of the underlying violations
in thismatter.® The parties also agreed that if the repeat classification was upheld, Loretto-Oswego
would pay one-half of the proposed penalties; if, on the other hand, the repeat classification was not
upheld, Loretto-Oswego would pay one-half of the penalties proposed for the seriousitemsand one-
half of the penalties that would have been proposed for the repeat items had they been classfied as
serious rather than repeat violations.* The hearing in this case took place in Oswego, New Y ork.

Both parties have filed post-hearing briefs.

The OSHA Inspection

*The two previously-cited L oretto entities that arethe basis of the repeat classfications are
Loretto Rest Residental Health Care Facility and Loretto-Utica Residental Health Care Facility.

*The stipulations are attached hereto and incorporated by reference.

*L oretto-Oswego notes that in No. 02-1164, the penalty will be either $47,000.00 or
$14,000.00, while in No. 02-1174, the penalty will be either $16,000.00 or $4,000.00
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OSHA compliance officers (“CO’s’) Charlene Schmidt and Dwayne Gary went to the
Loretto-Oswego facility on February 14, 2002, in order to perform a comprehensive safety and
health inspection of the facility. According to their testimony, they met with Karen Jeffreys, the
adminigrator of Loretto-Oswego, presented their credentials, and explained why they were there.
In response to specific quegions, Jeffreystold the CO’s that Loretto-Oswego had 176 employees,
that L oretto Management Corporation (“LMC”), locatedin Syracuse, New Y ork, wasthecontrolling
corporation, and that LM C control led 1500 employees. The CO’ sthen asked f or vari ousdocuments,
such as the OSHA 200 logs, the exposure control plan and the lockout/tagout (“LOTQO”) plan. As
the CO’ swere reviewing the documents, Jeffreys said that she had contacted Loretto in Syracuse
and that two people were being sent to accompany the CO’ s during the inspection; Jeffreys asked
if the CO’s could wait, and the CO’s agreed. When the individuals arrived, they introduced
themselves as Arthur Coughlin, corporate safety manager, and Antonio Tullio, corporate director
of maintenance.® The CO’ s began their inspection inthe company of Jeffreys, Coughlin, Tullio and
Darlene Nesbitt, Loretto-Oswego’s director of facilities. The CO’s were unable to complete the
inspection and made plans to return another day. (Tr. 269-79; 304-11).

The CO’sresumed the inspection on February 20, 2002, accompanied by the same persons
asbefore. When viol ationswere observed, Coughlin and/or Tullio attempted to have them corrected
immediatdy by calling onfacility employees. CO Schmidt testified she spokeprimarily to Coughlin
because Jeffreys had to excuse herself at timesto attend to other matters; Jeffreysaso referred CO
Schmidt to Coughlin or Tullio for anything shewas unsure about.® CO Schmidt held a preliminary
closing conferenceon February 20, 2002; present were Jeffreys, Coughlin, Tullio, Nesbitt and Diane
Harrington, Loretto-Oswego’ sdirector of nursing. Schmidt discussed the violations, many of which
had been remedied, and Coughlin provided abatement dates for itemsthat had not been corrected.

*The business card Coughlin gave to CO Schmidt identifies him as the corporate safety
manager, and both his card and that of Jeffreys have the name “Loretto” printed in the left-hand
corner; theright side of Jeffreys’ card a'so hasthename “Loretto Heights’ on it, which isthe name
under which Loretto-Oswego operates. (Tr. 20; 274; 308; C-1).

®Schmidt testified, for example, that when unsecured compressed air cylinders were
observed, Coughlin stated that they should have been secured; he al so stated, when extension cords
were observed in use, that permanent wiring should have been installed. (Tr. 281).
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The CO’s returned to the facility on March 7 and 13, 2002, to interview employees and to hold a
final closing conference; in addition, Coughlin wanted to show Schmidt further itemsthat had been
corrected. On March 7, Scott LaRue, LM C’ svice-president for support services, wasat thefacility.’
He told Schmidt that LMC had 13 facilities, including Loretto-Oswego, that LM C approved the
budgetsfor thefacilities, and that James Introne, LMC’ s president, had the authority to hire, fireand
discipline the administrator of Loretto-Oswego. He sad that the corporate safety manager was
respongblefor going to all the facilitiesto ensure that safety issues were taken care of;; he also said
that mock inspections were done at some sites, which consisted of LMC officials and facility
administrators inspecting sites to make sure things were being done properly. LaRue was aso
present for the closing conference on March 13, at which time Schmidt discussed the violationsthat
had been observed; asto the unsecured compressed air cylinders, LaRue indicated that this was
fairly common in the facilities and that the nursing staff did not secure them. (Tr. 279-84; 309).

The CO’ sreviewed anumber of documents during the course of theinspection. CO Schmidt
identified C-11 as the corporate safety policy that Coughlin provided during the inspection; she
testified that he told her that he had devel oped the policy, that it was supposed to be“rolled out” in
all the facilities by March 1, 2003, and that he was to go to all of the facilities to provide training
inthepolicy. CO Schmidt alsoidentified C-12 asthe LOTO program that Jeffreysgave her, and she
testified that upon reviewing it, she noted that it was from Loretto’ s Nottingham facility, that the
written procedures were from the Loretto Rest facility, and that it nowhere referenced L oretto-
Oswego; when she asked Jeffreysif C-12 wasin use at Loretto-Oswego, Jeffreys told her it was.
CO Gary identified C-14 as a hazard communication policy that was given to them during the
inspection; hetestified that hedid not believethat thepolicy wascreated at L oretto- Oswego because
the cover had the name and address of Loretto Rest on it.® (Tr. 275-77; 286; 299; 314).

The CO’'sasointerviewed a number of employees during the course of the inspection, and
CO Gary interviewed employees during March and April of 2002 about the relationship between
LMC and Loretto-Oswego. According to histestimony, Jeffreystold him that Mitchell Marsh was

"LaRuetold CO Schmidt that he was a the facility because she had told Coughlin that some
of the observed conditions might be cited as repeat violations. (Tr. 299-300).

8L oretto Rest’ s address is 700 East Brighton Avenue, Syracuse, New Y ork. (Tr. 314).
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the corporate vice-president of residential health care facilities (“RHCF's’) and that he was in
charge of Loretto-Oswego, Loretto Res RHCF (“Loretto Rest”), Loretto-Utica RHCF (“Loretto-
Utica’) and Nottingham RHCF (“Nottingham”); Jeffreysalso told himthat Marsh wasat the facility
essentially monthly to review qudity control, staffing and budget issues.® Diane Harrington, the
director of nursing, and Sharon Lamore, the assistant director of nursing, also told Gary that Marsh
was the vice-president of RHCF' s. Harrington said Marsh was affiliated with the corporate office
and stated that he could fire her if she did not follow corporate guidelines.® Harrington further
stated that, just prior to the OSHA inspection, Marsh had spent three consecutive half days at the
facility for a New York State regulatory survey. CO Gary also interviewed Melva Neff, who
Harrington referred to asthe corporateinfection control practitioner. Neff told CO Gary that shehad
written C-9 and C-10, the Loretto exposure control plans for 1997 and 1999, and that she revised
the plan annudly and provided it to the Loretto facilities. (Tr. 300-01; 309-13).

CO Gary went to LMC’ soffices on May 20, 2002, to better undersand LMC's corporate
structure and its relationship with Loretto-Oswego; he met with LaRue, Marsh and Coughlin, and
aso with Kathy Collins, the corporate comptroller, and Gregg Lawson, the corporate human
resource manager.'* LaRue told him that LMC’s Board of Trustees could influence the staff of
L oretto-Oswego to make sure its wishes were carried out, that either he or Marsh would exercise
that influence, depending on the area, and that the areas of influence included finance, human
resources and information technology. Marsh told him that if there were budget issues at L oretto-
Oswego he would talk to the facility’s administrator and that if the administrator did not make
correctionsto keep within the guidelines he would report the matter to the Board of Trustees, who
would hold the administrator accountable. Gary testified that at the meeting, he was given C-3, a
PriceWaterhouse Coopers(“PWC”) financia statementfor L oretto-Oswego for 1999 and 2000, and
C-6 and C-7, organizationd charts for LM C and L oretto-Oswego, respectively. (Tr. 314-19).

°Loretto-Rest is also referred to as the Cunningham facility or the Cunningham-Fahey
facility. (Tr. 20; C-16, p. 5; C-27, p. 6).

1°L_amore was present when Harrington made this statement and indicated her agreement
withiit. (Tr. 311).

L MC’soffices are at the same address as L oretto Rest. (Tr. 313-15).
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The “Single Employer” Doctrine

In their post-hearing briefs, the parties make essentially the same arguments they made in
their respective pre-hearing motions for partial summary judgment. The Secretary contends that
where, as here, separate but affiliated corporations have a common busness purpose, it is
appropriateto disregard the corporate form and to consider the companiesto be a single employer
under the Act. Respondent contends that the classification of various of the citation items as repeat
wasimproper since the previousviolations upon which the repeat classificationswere based related
to two other companies which, while sharing the “Loretto” name and having a common corporate
parent, were separately incorporated and are distinct legal entities. Respondent notes that the
Commission has never held that separately incorporated employers may be treated as one for repeat
violation purposes, but that, even if the single employer doctrine is found to apply here, the
Secretary has not shown that L oretto-Oswego constitutes the same employer asL oretto Rest and/or
Loretto-Utica.

Toestablish arepeat violation, the Secretary must show that, at the time of the alleged repeat
violation, there wasa Commission fina order against the same employer for asubstantially similar
violation. Potlach Corp., 7 BNA OSHC 1061, 1063 (No. 16183, 1979). It is undisputed that, at the
time the repeat citaion itemsin this case were issued, there were final orders against L oretto Rest
and L oretto-Uticafor violationsof thesamestandards; itislikewise undisputed that L oretto-Oswego
was in violation of the standards cited in this case, including those that were classified as repeat.™
The question to resolve is whether LMC and its &filiates may be considered a single employer
under the Act in order to find that L oretto-Oswego was in repeat violation of the cited standards.

The Secretary points out that section 3(5) of the Act defines “employer” as “a person
engaged in abusiness affecting commerce....” and that section 3(4) of the Act defines “person” as
“one or more individuds, patnerships, associaions corporations, business trusts, legad
representatives, or any organized group of persons.” (Emphasisadded). Thus, asthe Secretary notes,
the Act itself recognizes that an employer can be more than one corporation. The Secretary al so
points out that in a recent decision, the Commission reaffirmed its long-standing precedent

essentially adopting the single employer concept as applied by the National Labor RelationsBoard

12See the parties’ above-noted stipulations, which are atached hereto.
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(“NLRB"). C.T. Taylor Co., 20 BNA OSHC 1083 (Nos. 94-3241 & 94-3327). In that case, the
Commission utilized the singleemployer doctrineto concludethat C.T. Taylor Company (“Taylor”)
and Esprit Construction, Inc. (* Esprit”) wereasingleentity at thework site, even though Esprit was
separately incorporated, because both companies were owned and controlled by Taylor; in so
concluding, the Commission relied upon the relationship and interconnections between the two
entitiesand particularly noted the fact that Taylor and Esprit handled saf ety mattersasone company.
Id. at 1086-87.

The single employer concept wasfirst articulated in Advance Specialty Co., 3BNA OSHC
2072, 2075-76 (No. 2279, 1976). There, Commissioner Cleary stated that “the [NLRB] has
consigently held that when two busi ness entities have a combination of most or all of thefollowing
factors. a common worksite, a common presdent or management, a close interrelation and
integration of operations and a common labor policy, it will treat the two as one for the purposes
of the National Labor Relations Act.” Id. at 2075-76. Commissioner Cleary then went on to state
that “when ... two companies share a common worksite such that employees of both have access
to the same hazardous conditions, have interrelated and integrated operations, and share acommon
president, management, supervision or ownership, the purposes of the Act are best effectuated by
the two being treated as one.” 1d. at 2076. The Commission adopted the single employer concept
in alater case, Trinity Indus., Inc., 9 BNA OSHC 1515, 1518-19 (No. 77-39, 1981), and, in C.T.
Taylor, it reiterated the statements that Commissoner Cleary made in Advance Specialty. C.T.
Taylor Co., 20 BNA OSHC at 1083. The Commission also used the sngle employer doctrine in
Vergona Crane Co., 15 BNA OSHC 1782, 1783 (No. 88-1745, 1992).

| have consdered Regpondent’ s arguments as to why the single employer doctrine should
not be found applicable to this matter. (R. Brief, pp. 8-10). | have also considered Respondent’ s
assertion, set out inasupplementd filing, that the Commission’ s recent decision in Eric K. Ho, 20
BNA OSHC 1361 (Nos. 98-1645 & 98-1646, 2003), wherein the Commission reversed the judge’ s
decisionthat related corporationswere properly cited for violationsof anindividual employer under
the “alter ego” doctrine, bearsdirectly on this case. After reviewing that decision, however, | agree
with the Secretary that the holding in Eric K. Ho does not apply to the circumstances of this case.
Moreover, while Respondent is correct that the Commission itself has not held that separately
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incorporated employers may be treated as one for repeat violation purposes, a Commission judge
has so held. Southern Scrap Materials Co., Inc., No. 94-3393, 1997 OSAHRC LEXIS 162.*
Finaly, the Commisson clearly used the single employer concept in C.T. Taylor to find separate
but related employersresponsiblefor the same condition. C.T. Taylor Co., 20 BNA OSHC at 1087-
88. Inany case, | concludethat the Secretary, in her discretion, may cite an employer for an alleged
repeat violation that isbased on a previous violation of the same or a substantidly smilar standard
committed by adifferent but related employer. | further conclude that the single employer doctrine
is the appropriate means of determining the issue to be resolved in this matter, as follows.

A Common Work Site

As the Secretary points out, while this case does not involve the common work site that is
typical of construction cases, LM C’ soffices, asindicated above, have the same addresson Brighton
Avenue in Syracuse as Loretto Rest.™ Respondent makes much of thefact that the Commission’s
single employer test requires “a common worksite such that employees of both have access to the
same hazardous conditions.” As Loretto’ s various facilities are in and around Syracuse, as well as
in Oswego and Utica, New York, it is apparent that, other than LMC, Loretto Rest and the other
programson the Brighton campus, they do not share a“common worksite.” (C-27, p. 6). However,
due to the nature of Loretto’'s business, most of the facilities would clearly present the same or
similar hazards to employees; that thisis so is illustrated by C-27, pp. 42-55, information from
Loretto’ sweb site, and by the alleged repeat violationsin this case. Further, the Commission’ stest

must have some flexibility to be utilized in the many types of cases that come before it. Based on

13As the Secretary notes, the facts in Southern Scrap are similar to those here. The safety
director of the parent company provided safety advice and training to the subsidiary on aregular
basis. Healso regularly visited and inspected the subsdiary, developed itssafety programs, wasiits
representative during the OSHA inspection, and permitted the OSHA inspection to proceed. The
judge found the two corporations operated as one for purposes of arepeat classification. A judge’s
decision, of course, isnot binding on the Commisson. Leone Congr. Co., 3BNA OSHC 1979 (No.
4090, 1976).

“Loretto Rest, Loretto’s largest nursing home, has 520 beds, while Loretto-Utica and
Nottingham have about 200 and 40 beds, respectively; as noted above, Loretto-Oswego has 120
beds. (Tr. 13; 20; 72; 98-99; 101; 105; 249-50; 385). The Brighton “campus,” asitiscaledin a
newsletter on Loretto’ sweb dte, includes not only LM C and Loretto Rest but adso goartments, a
rehabilitation center and a health center. (C-27, p. 6).
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therecord, | find that, among the L oretto entities that provide skilled nursing and other health care,

employees are exposed to the same or similar types of hazards as those in this case. | conclude,

therefore, that the Secretary has shown the first dement of the Commission’ s Sngle employer tedt.

A Common President, Management, Supervison or Ownership
A pressrelease on Loretto’s web site describes Loretto as follows:

Loretto is Central New York’s largest elder care provider, with 1,600 employees
serving 3,000 men and women at 15 different sites. As a not-for-profit, Loretto
offers a broad spectrum of services from independent living and outpatient
rehabilitation to assisted living and skilled nursing home care. Loretto’s mission is
toimprovethe quality of lifefor thefrail elderly in Central New Y ork, with astrong
emphas son advancing thedignity, independence, choicesand safety of older adults.

See C-16, p. 7.
Loretto’ s web site also discusses Loretto’s Board of Trustees, as foll ows:

Loretto is a voluntary, not-for-profit agency led by a Board of Trustees whose
purpose isto assure that the organization operatesin amanner that is congstent with
its charitable mission of service to the elderly.

See C-27, p. 56.

The by-laws of LMC specificaly state, under the section entitled *Purposes and

Relationships” that “[t]he Corporation will control, oversee, coordinate, represent and support the

interests of all present and future Loretto Corporations.” (C-4, p. 2). The by-laws then set out the

names of the various affiliates, and, after that listing, provide on pages 2 and 3 that:
The Corporation reserves to itself the following powers for each affiliate:
@ Approva of annual operating and capital budgets.
(b) Approval of the employment of the chief executive officer.

(© Access to all information regarding the operation of the affiliate including
financia statements, minutes of board meetings and committee meetings, and any
other relevant data.

(d) Participation and cooperation by each affiliate with the Corporation and the
other affiliates in dl matters of common interest.

The by-laws state, with respect to the chairperson of LMC’sBoard of Trugtees, that:

The Chairperson of the Board shall be the chief elected officer of the Corporation
and shall exercise, in behalf of the Board, general supervision of the affairs of the
Corporation with respect to the goals and policies and the planning and financing of
facilities and services as established by the Board.
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(C-4, p. 6).
The by-lawsfurther state, in regard to the presdent of LMC, that:

The President shall be an employee of and the chief executive officer of the
Corporation and shall have and exercise charge and supervision of the
implementation of the goals and policies of the Corporation through operation of its
facilities and personnel. He shall perform such other duties as may be assgned to
him by the Board of Trustees, but shall not be a Trustee of the Corporation.

(C-4,p. 7).

Finally, C-3, the PWC financial statementsfor Loretto-Oswego for 1999 and 2000 that CO
Gary was provided during theinspection, givesthefollowinginformation on page 10 about L oretto-
Oswego’ s transactions with other affiliates:

In its efforts to provide a complete range of services to its residents and program
participants, Loretto-Oswego is affiliated with a number of other Loretto entities.
[LMC] isthe solemember of all affiliated L oretto entities and the overall operations
of all entities are under the administrative control of the President of the
Corporations. Because of thiscontrolled group relationship, generally advances and
other balancesduefrom/to affiliated entitiesarising in the normal course of busi ness
are recorded on an interest free basis Amounts due to/from affiliates are
collected/paid based on availability of funds from operations and on expected
payment terms.

The record shows that James Introne, the president and CEO of LMC, is also the presdent
and CEO of the Loretto affiliates, including Loretto-Oswego, Loretto Rest, Loretto-Utica and
Nottingham. (Tr. 15; 85-86; 160; C-5-6). The record also shows that Introne is responsible to
LMC’ sBoard of Trustees (“the Board") for the affiliates’ operations, and that the Board, through
Introne, exercises oversight over the affiliates. (Tr. 21; 76; 160-63; C-5, No. 5). Introne has the
authority to hire, fire and discipline the administrators and other personnel of the effiliates. (Tr. 86;
184; 283). Introne specifically hires the administrators of the facilities, and he aso gives the
administrators general direction; the adminigrators, in turn, are responsible to Introne and to the
Board. (Tr. 76-77; 86-87; 163). Based on this evidence, | find that LM C and the Loretto affiliates
share acommon president and CEO. Moreover, this evidence, together with the information set out
above from Loretto’'s web site, LMC’s by-laws and the PWC financia statements for Loretto-
Oswego, strongly suggests common management and supervision anong LMC and the Loretto

affiliates. Thereis also considerable relevant employee testimony, as follows.
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The Secretary’ s Exhibit C-6, the LMC organizationd chart given to CO Gary, shows that
there are four vice-presidents, two of whom are senior vice-presidents, and one chief financial
officer (“CFQ”) directly under Introne.*> Michael Sullivan testified that he was LMC's CFO from
1995 until 2002 and that, since the fall of 2002, he has been LMC'’s chief operating officer
(*COQ™). AsCFO, Sullivan had general oversight of all accounting functions, includingthebudgets
for LMC and all the affiliates, as well as operational cost effectiveness and strategic planning. As
COO, Sullivan is responsible for the day-to-day oversight of the Loretto affiliates operations,
although not their budgets, and he has direct oversight of support services, human resources and
information technology. Sullivan claimed that L oretto has become more decentralized since about
1997, such tha the affiliates arerunning asseparate entitiesasif therewereno Loretto. Healso said
that this has resulted in fewer persons on LMC' s payroll, more persons on the affiliates payrolls,
and the administrators, while ableto consult as needed with corporate employees, having ultimate
respongbility for their respective facilities; the areas that still have corporate functionsare finance
and those he directly oversees. (Tr. 202-17).

Mitchel Marsh, another individual directly under Introneon C-6, testified that heisthevice-
president for the RHCF sand that he is also the administrator for Loretto Rest and for Nottingham;
he was the administrator at L oretto-Utica until March 1998, when he became the administrator for
L oretto Rest, and he became the vice-president for the RHCF s in January 1999.'° Marsh said that
his primary responsibility is that of administrator of Loretto Rest, that his second is that of
administrator of Nottingham, and that his third is that of vice-president for the RHCF's, in which
he servesasaliaison for Introneto L oretto-Oswego and L oretto-Uticaand aresource or consultant
tothose sitesto make sure Introne’ sdirectionsare being carried out; hisdutiesinthisregard include
site visits to ensure the facilities have balanced budgets and are complying with state and federal
regulatory requirements. Marshvisitseach siteessentially monthly and reviewsfinancial and clinical

records and then walksthrough thefacility to ensurethat environment and quality of care standards

*The two senior vice-presidents and the CFO are corporate officers. See C-6.

Al four of the RHCF's, including L oretto-Oswego, aredirectly below Marsh on C-6. Also
below Marsh on C-6 are the adult day health care, nursing education and McAuliffe centers; these
are on the Brighton campus, and ther directorsreport to Marsh. (Tr. 168-71; C-27, p. 6).
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are being met. Marsh has also organized mock inspections of sites in which he and employees of
other facilities inspect a particular site; the intent of these inspectionsisto have“fresh eyes’ at the
siteto point out problemsthat might have been overlooked, but it isupto thefacility staff to decide
what items are problems that require correction.”’ (Tr. 158-63; 169-79; 187-88; 382-86; 397-98).

Marsh further testified that in hisconsultant role he provides support and counsel to L oretto-
Oswego and L oretto-Utica, due to his experience in working in nursing homes, and that he tries to
betherefor their New Y ork State Department of Health (“DOH”) surveys. He noted theimportance
of the DOH surveys and the fact that if deficiencies are found, the administrator, who has a state-
issued license and islegally responsblefor the deficiencies, has to answer to Introne and theBoard
and must also prepare and sign off on a plan of correction to DOH.*® He also noted that facilities
must comply with OSHA requirements, that he is advised when OSHA issues a citation to one of
the RHCF s, and that he in turn advises Introne; Marsh was d so informed of the OSHA inspection
in this case. Marsh said that Arthur Coughlinis responsible for making sure that the RHCF s have
theinformation and assistance they need to havean effective safety and hedth program.*® He noted
that Coughlin had written a safety and health program for Loretto Rest and had disseminated it to
the other facilities so that they could modify it and tailor it to their specific needs. He further noted
that if aLoretto RHCF had asafety program that did not follow OSHA regulations, and if Coughlin
was aware of that fact, Coughlin would notify him.?® Marsh would then discuss the matter with the
facility’ sadminigtrator and would al so report the matter to I ntrone, who wouldtakewhatever action
he deemed appropriate.”* (Tr. 163; 169; 174; 177; 180-84; 187-200; 385; 389-90).

"Marsh said he had not organized any mock inspections in the last two years. (Tr. 178).

¥ Marsh said each facility’ s administrator is so licensed; he also said an administrator with
apoor record can be sanctioned by the DOH, that the ultimate sanction would be for the license to
be “pulled,” and that no onein LMC is subject to DOH sanctions. (Tr. 191-92).

Marsh indicated hisbelief that Coughlin isan employee of Loretto Rest, although he said
that he does not supervise Coughlin. (Tr. 180; 200).

“Marsh stated that he isresponsible for carrying out the program in Loretto Rest but not in
the other RHCF's (Tr. 193-96)

“Gimilarly, Marsh testified that if afacility was not staying withinits budget, hewould help
the adminigtrator come up with aplan of action; if the facility still failed to keep within its budget,
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Marsh said he is an employee of Loretto Rest and not of LMC, despite his postion on C-6
under Introne with the other vice-presdents and the fact that Introneis his immediate supervisor;
his belief was that of the three other vice-presidents shown at the same level on C-6, only Sdly
Berry, the senior vice-president for policy and development, is an LMC employee.? He also said
he does not supervise Jeffreys, that she doesnot report to him, and that C-7, the organizationa chart
for Loretto-Oswego, isinaccuratein that it showsan executivevice-president over theadministrator
instead of Introne. Marsh assumed Jeffreys had made C-7, and he noted that it would not surprise
him if Jeffreys believed he was her supervisor because of the interactions they have and because he
does her evaluation.”® Marsh gated that neither he nor Introne supervises or manages Loretto-
Oswego’ soperations on aday-to-day basis and that Jeffreys does so. He further stated that he does
not have the authority to hire, fire or discipline Loretto-Oswvego employees and that while Introne
has such authority he delegates it to Jeffreys. (Tr. 164-65; 170-72; 378-82; 395-97).

Scott LaRue testified that he is employed by LMC and that he is the vice-president of
support services; he manages the housekeeping, maintenance, food service and human resources
operations at Loretto Rest, and he oversees the other Loretto entitiesin those areas and givesthem
advice and counsel as requested and as needed.** He explained that about 95 percent of his job

then the Board could suggest to I ntronethat the administrator be terminated or I ntrone could suggest
to the Board that he wanted to terminate the administraor. (Tr. 175-76; 185-86).

#Marsh also indicated that Steve Volza, the senior vice-president for housing, is not an
employee of LMC, in spite of hisbeing a corporate officer, and that he isthe executive director and
an employee of Nottingham Retirement Community. Marsh said other LMC employees, to his
knowledge, areIntrone, LaRue, Collinsand Sullivan, aswell asCheryl Coolican, corporate director
of admissons, and Christine Reilly, corporate treasurer. (Tr. 165-68).

“Marsh said that he does Jeffreys annual performance evaluation, and that of the
administrator of Loretto-Utica, because Introne had asked him to due to his knowledge of nursing
home operations. He also said he did not agree with L oretto-Oswego’ sanswer to an interrogatory
that Jeffreys reports to him, and he noted that the interrogatory answers in C-26 were prepared by
Jeffreys and Respondent’ s counsel without his input. (Tr. 379-80; 393-99).

#L_aRue has had the same job title and duties since 1999, except for the area of human
resources, which was added in August or September of 2002; his prior position was director of
dining services at Loretto Rest. LaRue simmediate supervisor is Sullivan, and the box showing his
position is just below that of Sullivan on C-6. LaRue testified that he and Jeffreys were the party
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involvesLoretto Rest, dueto the size of that facility, and that therest of histimeis spent on matters
in other facilities. He further explained that some entities have their own human resource and
facilitiesfunctions, suchtha he provideslesshel p to those sites, while other entitiesdo not; L oretto-
Oswego, for example, had afacilitiesdirector at thetime of the inspection with whom he spoke four
to six times a year.?® LaRue indicated that while he works for LMC, the persons who work at
Loretto Rest in the areas he oversees, such as human resources and maintenance, are employed by
Loretto Rest but supervised by him; Antonio Tullio, for example, the Loretto Rest director of
facilities, is an employee of Loretto Rest and reports to LaRue, athough Tullio is ultimately
responsbleto Marsh.”® LaRueal so indicated that the L M C support servicesfunctionisto ensurethat
Loretto Rest isfollowing state and federal regulations and to assist the other facilities. (Tr. 71; 77-
82; 90-91; 360).

LaRue further testified that heistheonly LMC official who makesregular viststo Loretto
facilities.?” He offers his expertise but does not inspect the sites, and while he provides advice and
counsel the siteadministrator decideswhether to follow hisadvice; for example, whenheand Tullio
had gone to Loretto-Oswego to address maintenance issues they had offered suggestions to the
facilities director and had informed Jeffreys but it was up to her to implement the suggestions.?®
LaRue said that, asto an OSHA inspection or aDOH survey at Loretto Rest, he would be involved

representatives during the subject litigation. (Tr. 71-73; 78-79; 83-85; 342; 370).

*LaRue said Loretto-Oswego now has a support services director instead of a facilities
director; he also said that he gives the least human resource assstance to Loretto-Oswego and
Loretto-Utica. (Tr. 80-82).

L aRue noted that because of its size, Loretto Rest is able to have more people on staff with
expertise in specific areaswho can sharetheir expertise with the smaller facilities; he a'so noted that
L oretto Rest operatesacentrd commissary and providesfoodto all but one of the Loretto facilities
aswell asto five non-Loretto facilitiesin the area. (Tr. 105-06; 112-13).

*’LaRuesaid Marsh also vistsother Loretto siteson aregular basis; hefirst described Marsh
asan LMC official but then stated that Marsh is an employee of Loretto Rest. LaRueindicated he
agreed with Marsh that LMC hasvery few actual employees. (Tr. 93-94; 360).

A sto site inspections, LaRue agreed with Marsh that mock inspections had taken place a
Loretto RHCF's; he stated, however, that “cross-inspections’ had been performed only twice in
eight years, to his knowledge, and that the RHCF snow inspect themselves. (Tr. 92-93).
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in the support service areas noted above and that Marsh, as administrator, would be responsible for
any OSHA violations or DOH deficiencies found; asto an OSHA inspection or DOH survey at
another facility, LaRue would only be involved if asked, his involvement would be limited to
advice, and, if thefacility did not follow hisadvice, hewould voice hisconcern to the administrator
but would not advise Sullivan.?® LaRue also said that he got involved in the subject inspection only
after learning the violations could be repeat and that he was at the pod-citation settlement
conference to try to change OSHA'’s position. LaRue dated that Jeffreys, as administrator, is
responsble for whatever happens in her facility, including OSHA matters, and that that
responsibility cannot be delegated to anyone else.® (Tr. 93-96; 103-04; 344-45; 349-51; 368-69).

LaRue said he hired Coughlin to manage the health and safety and worker compensation
programsat Loretto Rest and that he directed Coughlin to write a safety program for L oretto Rest
that could be modified and used by other Loretto facilitiesif they so chose.** He also said he did not
instruct Coughlin to write acorporate-wide program that would apply to all the facilities; he agreed,
however, that the safety charter portion of the program states that the “falure to adhereto written
corporate safety policies and rules will be conddered serious infractions and will result in
disciplinary actions, up to and including termination.” LaRue explained that he had not reviewed
the program beforeit went out, other than afew of the policiesit contained, and that Coughlin had
been “overzealous’ in writing the charter; he aso explained that while the program could be
enforced at Loretto Rest, it could not be enforced at other facilities. LaRuedid not recall telling CO
Schmidt Coughlin is expected to visit al of the RHCF sand address their safety concerns; rather,

#In the case of aDOH deficiency, LaRue noted that the Board would receive a copy of the
statement of deficiency and it would then be up to Introne to decide what to do. (Tr. 95-96).

%L aRue said Coughlin did not have the authority to correct the cited conditions on hisown,
that Jeffreys had that authority, and that Coughlin likewise did not have the authority to settle the
subject citations. (Tr. 351).

| aRue said that he was Greg Lawson'’ s boss, that Lawson was Coughlin’s boss, and that
he was unsure whether Coughlin’s title was “safety manager” or “ corporate safety manager.” He
indicated that the word “corporate” in thetitle of personsworking at Loretto Rest meant that their
main duties were in that facility and that they provided advice and counsel to other sites when
requested. (Tr. 96-97; 112-13; 354-55).
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he provides advice and counsel and goesto other sitesif it isrequested. (Tr. 97; 355-57; 363-65; C-
11, p. 2).

Antonio Tullio testified that he is employed by Loretto Rest, that his title is director of
support service, and that his dutiesinvolveinspecting the building and supervising employees.®* He
further tegtified that his duties also include giving support and advice to other Loretto facilities as
needed, although he has no authority over them. Tullio said he visits other facilities when they ask
him to and that he vidts Loretto-Oswego four to five times ayear to consult with that facility’s
maintenance director. Tullio also said that he was present during the OSHA inspection at L oretto-
Oswego, at the request of that facility’ s maintenance director. He stated that when problemswere
noted by the OSHA CO'’s, he advised L oretto-Oswego’ s mai ntenance director how to correct them;
however, it was up to the fadility to decide how to actually correct the problems. (Tr. 225-34).

Gregg Lawson testified that heisthe corporate human resource manager, that heisemployed
by LMC, and that his job involves the day-to-day management of the human resource function,
whichincludes benefits, payroll and labor relations.** He said heis responsiblefor making sure that
al Loretto facilitiesarein compliance with human resource policies and that although he spends 90
to 95 percent of histime on issuesin Loretto Rest he consults with the other facilities as needed. He
also said that he supervises Coughlin, the safety manager, and that hedirectshiswork and giveshim
assignments; he mostly works with Coughlin, however, in the areas of disability leave and worker
compensation. Lawson stated that in the past two years he has given advice to Loretto-Uticathree
to four times and to L oretto-Oswego twice; he further stated that whilehe givesthefacilitiesadvice
he has no authority to direct them. (Tr. 236-42; 245-46).

2Tulliofirst said that histitlewas*“ facility director environmental” but then said that histitle
was “probably” director of support service. He agreed, however, upon viewing C-6, that hisname
appeared in the box captioned “ Facilities M anagement.” He did not remember introducing himsel f
as the corporate director of maintenance during the OSHA inspection. (Tr. 225-28; 232).

BLawson first testified that he is employed by Loretto Rest, but he later testified that heis
in fact employed by LMC and that Scott LaRue is hisimmediate supervisor. (Tr. 241-24).
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Arthur Coughlintestified heisthe corporate saf ety manager, that heisemployed by L oretto
Rest, and that he has held this position since November 2001.** He said hisjob is to creae safety
policy, to conduct safety training, and to overseethe worker compensation and disability programs.
He also said that he asgsts the various L oretto affiliates by providing the information they need to
comply with OSHA and other regulationsand that he conductstraining for any affiliate that requests
it. Coughlin described hisjob in thisregard as consultative, and he noted that the affiliates may use
or disregard what he provides and that he does not have authority to do anything, other than advise
them they are not in compliance, if they do not. Coughlin has held safety training at Loretto
facilities other than Loretto Res four to five times, and two of these were LOTO training he gave
at Loretto-Oswego and Loretto-Uticain the spring of 2002.%° (Tr. 117-28; 131-34; 152).

Coughlinfurther testified that hewrote C-11, the L oretto Corporate Safety Program, and that
he sent a copy to the administrator or program director of each afiliate around March 1, 2002; the
facilities were told to make it site specific and that it would help them to be in compliance and to
have a safer work place. He agreed that the Loretto Safety Charter set out in C-11 states that the
corporate safety manager isresponsible for ensuring overall compliance with policies, statutesand
regulati ons, for monitoring the effectivenessof the safety programs, and for providing central health
and safety servicesto all areas of Loretto. He said, however, that he does not really monitor the
effectiveness of the safety programs, and he conceded that hislack of authority to enforce safety
rules, such as the requirement to use syringes with engineered sharps, was inconsistent with the
safety charter. He also said that although LaRue looked at afew of the policiesin C-11, no one
actually edited, reviewed or approved the program beforeit went out. (Tr. 126-34; 147-48; 154-56).

Coughlin’ sfirst visit to L oretto-Oswego was the day the inspection began, and he was asked
to go to the facility because it had no one who was familiar with OSHA. He assisted in the walk-
around of thefacility, he answered questionsthe CO’ sasked, and both he and Tullio suggested ways
to abate the violations the CO’s observed; Jeffreys, however, was the individual responsible for

#Coughlinsaid that L awson is hisimmediate supervisor, that he also reportsto LaRue, and
that he does not report to Marsh. (Tr. 139-40).

¥Coughlin has also met with the safety committees of the various affiliatesto educate them
in safety and in how to conduct safety inspections. (Tr. 119; 127; 148-49).
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abating the violations. He, LaRue and Marsh met to discuss the inspection after it had begun, and
he also attended a post-citation conference on May 20, 2002; LaRue, Tullio and Jeffreyswerethere,
aswell asan OSHA official and Respondent’ s counsal. Coughlin stated that he himself did not have
the authority to sttlethe citations. (Tr. 127; 134-39; 146; 152-54).

MelvaNeff testified that sheis employed by L oretto Rest as an infection control nurse, that
Marshisher boss, and that sheisresponsiblefor infection control at L oretto Rest and for providing
adviceinthat regard to other Loretto facilitieswhen they request it or when Marsh directs her to do
50.% She said sheisthe person who made the revisionsto C-9 and C-10, the L oretto Rest exposure
control plansfor 1997 and 1999, and that she makes such revisionsevery year. She also said she had
trained L oretto-Oswego personnel in blood-borne pathogensin preparation for the DOH survey one
year and tha she had given similar training at two or three other stes (Tr. 251-64).

Karen Jeffreys, the adminigrator of Loretto-Oswego, testified she reportsto Marsh and that
hevisitsher facility every two months; they discuss DOH, budget and financial matters, sometimes
do an “environmental round,” and at times discuss staffing. She said LaRueVvisits her facility about
four timesayear, usudly to address environmental or maintenanceissuesand at times staffing, and
that Collins visits her facility once or twice ayear to go over financial matters. Sheadso said Tullio
is generally with LaRue on hisvisits and that Tullio also visits the facility on his own to train the
maintenance or housekeeping staff. Jeffreysidentified Marsh, LaRue, Collinsand TullioasLMC
personnel, and she said her belief in this regard was based on C-6; she also said that the person
represented by the “Loretto Exec. V.P.” box on C-7 is Marsh. Jeffreys identified Coughlin as the
safety director; it was her belief he was employed by Loretto Red. (Tr. 13-25; 29-30; 46-47).

Jeffreysfurther testified that, while she reportsto Marsh and he does her evaluation and can
disciplineher, and while he and I ntrone would be responsiblefor hiring her replacement, she herself
is the “be dl and end al” as far as Loretto-Oswego is concerned. She explained that as
administrator, sheisresponsible for whatever happens at thefacility, whether it relatesto residents,

*Neff agreed she had testified during her deposition that she was an employeeof LMC. She
explained, however, that after the deposition, Marsh had told her that she was actually an employee
of Loretto Rest. She further explained that her belief that she was employed by LM C was based on
her infection control deaings with the various facilities. Neff said that her only connection with
LMC is Marsh, and she indicated that heworksfor LMC. (Tr. 252; 256).
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employees, DOH issuesor OSHA issues. She noted that a statement of deficiencies resulting from
aDOH survey would be addressed to her individually and that it would be her responsibility, with
the help of her directors, to reply with aplan of correction.®” Shealso noted that the OSHA citations
inthis case were addressed to her in her capacity as administrator, and it was her belief, based upon
her state-issued license, that she was ultimately responsible for the citations. Jeffreys did not
remember if she had been at any settlement discussonswhen OSHA officialswere present, but she
had di scussed settlement of thecitationswith LaRue.* (Tr. 15-16; 25-26; 36-38; 40-45; 50; 340-41).

Diane Harrington, L oretto-Oswego’ sdirector of nursing, testified that shedid not know his
officia title but that Marsh oversees the RHCF s and is an employee of Loretto Rest. She further
testified she sees Marsh about once a month, primarily to review quality indicators, and that he
offerssuggegtionsto the facility but has no guidelinesfor it to follow. Harrington said she does not
report to Marsh and he does not supervise her. She did not recal | telling CO Gary that Marsh could
fireher if shedid not follow staffing guidelines or that Marsh could “ push” Jeffreysto fireher. (Tr.
54-58).

Sharon Lamore, Loretto-Oswego’ s assistant director of nursing, testified that Marsh is the
corporatevice-presdent inchargeof theRHCF s. Shefurther testified that M arsh doesnot supervise
her and that she has very little to do with him, but she indicated that he does supervise Harrington.
Lamoredid not agree that if Marsh wanted to, he could have her fired. (Tr. 65-69).

It is apparent from the foregoing that several employee witnesses gave testimony that was
contrary to prior statements they made to the CO’s. For example, LaRue' s statement to CO Gary,
that he and Marsh could influence the staff of Loretto-Oswego to make sure the wishes of LMC'’s
Board were carried out, contradicts his hearing testimony that he only gives “advice and counsel”
to the affiliatesthat the administrators can follow or not. (Tr. 94; 315-16; 350; 368-69). LaRuealso

% Jeffreys said that mock inspections were done a facilitiesin preparation for DOH surveys
and that she had participated in a mock inspection of Loretto-Utica about two years before that
Marsh had organized; Jeffreys also said that, since then, people were too busy to inspect other sites
and that she had hired a consultant to inspect her facility. (Tr. 26-28; 47).

¥ Jeffreys testified that she did not know who had the authority to settle the citationsin this
case and that she did not know if Coughlin had such authority. She agreed she had stated at her
deposition that he had such authority, but she explained at the hearing that her statement in that
regard was an “assumption” on her part. (Tr. 30-31; 37).
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told CO Schmidt that the corporate safety manager was responsiblefor going to all the facilitiesto
ensurethat safety issuesweretaken care of, which conflicts with histestimony that Coughlin gives
“advice and counsel” tothe sitesand only goesto asiteif it isrequested. (Tr. 97; 284). Coughlin’s
statement to CO Schmidt, that the safety program he had written was to be “rolled out” in all the
facilities by March 1, 2003, and that he was to go to dl the facilities to train them in the program,
is at odds with his tegimony that his job as to safety is consultative, that the affiliates may use or
disregard what he provides, and that hegivestraining only if asiterequestsit. (Tr. 119-28; 131-34;
286). Harrington and Lamore both indicated to CO Gary that Marsh could have them fired, but, at
the hearing, they denied this was the case. (Tr. 58; 69; 310-11).

| observed the respective demeanors of the CO’s on the witness gand, and | find their
testimony credible, consistent and sincere. Further, the CO’ s were disinterested witnesses, unlike
the employee witnesses, all of whom hold sgnificant positionswith Loretto. In particular, | find the
earlier factual statementsthat employeesmade describing corporaterel ationshipsmorecrediblethan
the statements they made after the formulation of Respondent’ slegal defense; inthisregard, | note
that several employees who tegtified at the hearing used the term “advise and counsel” or similar
verbiage and that thislanguage never came up when the CO’ s spoke to the employees.® | therefore
credit the testimony of the CO’s over that of the employees to the extent that employee testimony
isinconsistent with prior statements made by them to the CO’s.

Similarly, | do not credit employee testimony to the effect that L oretto facilities operate as
separate, independent entities and that administrators at individual facilities are free to disregard
L oretto policiesand the “advice and counsel” of Loretto management because it isunpersuasivein
view of the record as awhole. While such instances abound, the best example of suchtestimony is
that of LaRue and Coughlin, set out supra, having to do with C-11, Loretto’s corporate safety
program. Their testimony indicating that C-11 was written for Loretto Rest and that the other
facilities could use it if they chose planly conflicts with the safety charter, which states that the

“failureto adheretowritten corporate safety policiesand ruleswill be considered seriousinfractions

¥ also notethat, in at least oneinstance, the testimony of an employee witnesswas directly
contrary to Respondent’ s responses to interrogatories. See footnote 23, supra
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and will result in disciplinary actions, up toand including termination.”*° (C-11, p. 2). Respondent‘ s
position that Coughlin’ sdrafting of the above statement wasamerefanfaronadeisrejected. LaRue’s
claim that Coughlin was “overzealous’ in writing the charter and that he himself had not really
reviewed the program before it went out was not believable since the manual was an important
document within hisprovince. (Tr. 355-57; 363-65). Moreover, Coughlin conceded that his lack
of authority to enforce safety rules was inconsistent with the safety charter’s statement that the
corporate safety manager is responsible for ensuring overall corporate compliance with “policies,
regulations and statutes.” (Tr. 134; C-11, p. 3).

Finally, for the same reasons, | do not credit certain testimony about the employing entity
of particular individuals. Marsh testified heis employed by L oretto Rest, despite his position under
Introne on C-6 with the other vice-presidents. (Tr. 164-65; 170-71). Jeffreysand Neff, on the other
hand, both indicated that Marsh is an employee of LMC, and LaRue first identified Marsh as an
employee of LMC but then saidheworksfor Loretto Rest. (Tr. 17; 93-94; 256). In addition, LMC'’s
by-laws state that vice-presidents “ shall be employees of the Corporation,” and Marsh was present
for the meeting CO Gary had in LMC's offices.”* (Tr. 315; C-4, p. 7). Neff also testified that she
isan employee of Loretto Rest, but she agreed she had stated at her deposition that she worked for
LMC; she also noted that Marsh told her after her deposition that she was an employee of Loretto
Rest.*”” (Tr. 252). Coughlinand Tullio testified they are employed by L oretto Rest.*”® (Tr. 117; 225).
LaRue agreed and indicated that, while both report to him, they are ultimately responsibleto Marsh.

“*When Marsh was asked about the statement, he interpreted it to mean that if employees
willfully ignored saf ety practi ces they would be putting their jobs in jeopardy and that Introne’s
position about having a safe and healthful work environment had been very clear. (Tr. 197).

*LA conclusion that vice-presidents are LMC employees has further support in the record.
Steve Volza, who is shown on C-6 as the vice-president for housing, wasidentified by Jeffreysand
LaRue as an employee of LMC and an officer of LMC, respectivdy. (Tr. 28; 35-36; 110).

“2Asnoted above, CO Gary testified that Harringtonidentified Neff asthe corporateinfection
control practitioner. (Tr. 313).

The CO’ stestified that Coughlin and Tullio introduced themsel ves as the corporate safety
manager and the corporate director of maintenance, respectively; in addition, Coughlin was at the
meeting that CO Gary atended in LMC’soffices. (Tr. 274; 308; 315).
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(Tr. 81; 90-91; 97; 355). Marsh, however, testified that Tullio reports to LaRue and said nothing
about Tullio reporting to him; he also said Coughlin doesnot report to him, despite his stated belief
Coughlinisemployed by L oretto Rest. (Tr. 180; 200; 387-88). Further, Coughlin testified hereports
to Lawson and LaRue and not to Marsh, and C-6 shows Tullio and Lawson in LaRue's chain of
command. (Tr. 139-40).

Based on the reliable and probative evidence of record, | find that Marsh, Neff, Coughlin
and Tullio are employees of LMC. Moreover, even if they are not, their positions are clearly
“corporate” in nature, in that their job dutiesinclude ensuring that all of the Loretto facilities,** and
not just Loretto Rest, follow regulatory and other requirements falling within their areas of
respons bility.* In this regard, | specifically reject the testimony of these and other Loretto
employees indicating that they give only “advice and counsd” to the Loretto affiliates and that,
other than Loretto Rest, they have no authority to tell the affiliates what to do; stated another way,
| find that Marsh, Neff, Coughlinand Tullio, aswell asadmitted LM C employees such as Sullivan,
LaRue and Lawson, in fact had the authority to direct the affiliates. | also specifically reject the
testimony of Marsh that he does not supervise Jeffreys and that shedoes not report to him. (Tr. 379;
395). Jeffreystestified that she reportsto Marsh, shetold CO Gary that Marshisin charge of al the
RHCF's, and her statements are supported by C-6, which shows al of the RHCF s directly below
Marsh. (Tr. 14-15; 309). In view of the record, and for all of the reasons set out in this discussion,
| conclude that LM C and the Loretto affiliates share common management and supervision.

Interrelated and Integrated Operations

COO Sullivantestified heisresponsiblefor theday-to-day oversight of the Loretto affiliates
operations and that he has direct oversaght of support services, human resources and information

technology operations. (Tr. 206-07). C-6 shows the areas under Sullivan to be support services,

*“Marsh, of course, is responsible only for the RHCF's.

“*Even assuming arguendo that these four individuals are employees of Loretto Rest, it
matters little to my determination that the Loretto affiliates do not in fact operate as separate and
independent entities, as Respondent contends, but, instead, as a single employer with common
management and supervision. This conclusion is supported by Neff, who agreed that most of the
employees she knew and had dealt with over the years had a sense that they worked for “Loretto”
regardless of the entity that actually employed them. (Tr. 267-68).
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which includes facilities management, nutrition and dining services and human resources, aswell
asinformation technology and the positions of corporate controller and corporatetreasurer; further,
Sullivan said that the areasthat have corporate functi onsarefinance and those hedirectly oversees.*
(Tr. 211). Based on his testimony, C-6 and therecord asawhoale, | find specifically that LMC and
theaffiliateshaveinterrel ated and integrated operationswith respect to finance, support servicesand
information technology. Further evidence of the interrelation of Loretto operations fol lows.

As to the RHCF' s, the record establishes that Marsh oversees them and supervises their
administrators, that hetriesto betherefor their DOH surveys, and that he visitseach Ste essentially
monthly. During his visits, he and the administrator discuss budget, financial and staffing issues,
healso reviewsclinical recordsand walksthrough thefacility to ensurethat environment and quality
of care standards are being met. (Tr. 15-16; 22-23; 174-77; 187-88). Marsh has conducted mock
inspections, in which he goesto an RHCF with personnel of other RHCF' s; the findings of such an
inspection are provided to the Steadministrator.*” (Tr. 26-28; 47; 92-93; 178-79; 382-84; 397-98).
Marshisinformed when an OSHA inspection occursat asite, and hein turn advises Introne; Marsh
would aso advise Introne if an RHCF was not following OSHA regulations or keeping within its
budget. (Tr. 178; 183-86). LaRue visits the RHCF s about four times a year, usudly to address
environmental or maintenanceissues; Tullioisgenerally with LaRue on suchvisits, and Tullio also
visitsthe sites on his own to train the maintenance or housekeeping staff. (Tr. 16-17; 23-24; 93-94;
230-31). Neff hasvisited the RHCF sto provide blood-borne pathogen training. (Tr. 259-60).

As to employee safety and health, the record shows that this function is part of human
resourcesand that Coughlin, thecorporate safety manager, isresponsblefor going to all the L oretto
Sites to address safety issues and to provide safety traning as needed. (Tr. 119-21; 152; 284-86).

**Qullivan, who became the COO in the fall of 2002, testified that his predecessor had
essentially the samedutiesthat he has. (Tr. 208). C-6, which was given to CO Gary in May of 2002,
does not show a COO but does show Sullivan asthe CFO,; it also shows dl the areas he stated that
he oversees now, as well as the corporate controller and treasurer positions, as being under his
respongbility at that time. Sullivan never said whether he is responsible currently for financial
matters, but he did say that he does not oversee budgets now. (Tr. 207). These issues, however,
have no effect on my finding that Loretto has interrelated and integrated operati ons.

*"As set out supra, no cross-inspections have taken place for the last two years, and the
RHCF s now hire contractors to inspect thar facilities. (Tr. 27; 47; 92-93; 178-79; 397-98).
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The record also shows that Coughlin wrote C-11, Loretto’s corporate safety program, that he
provided it to all the Loretto sitesin March of 2002, and that his duties include ensuring that the
sitescomply with it.*® (Tr. 126; 154-56; 286). Asthe safety charter expressesit, on page 6 of C-11:

The Corporate Safety Manager is responsble for recommending corporate-wide
health and safety policies; ensuring overall corporate compliance with policies,
statutes, and regulations; monitoring the effectiveness of the safety programs; and
providing central health and safety servicesto all areas of Loretto.

In regard to the subject OSHA inspection, the record shows that Coughlin and Tullio went
to Loretto-Oswego pursuant to Jeffreys' call, that they were with the CO’ s during the walk-around
inspection, and that Coughlin and/or Tullio attempted to correct any observed violations
immediatey by calling onfacility employees; therecord al so showsthat the CO’ sspoketo Coughlin
most of the time, because Jeffreyshad to excuse herself to attend to other matters at times, and that
Jeffreys also referred the CO’ sto Coughlin or Tullio for anything she was unsure about. Coughlin
and Tullio attended the prdiminary closing conference, Coughlin provided abatement dates for
itemsthat had not been corrected, and, during the CO’ s later visits, he showed them items that had
been abated. (Tr. 274-75; 278-84; 307-09). The contemporaneous actions of Coughlinand Tullio
that the CO' s described were far morereliable than their later, carefully-thought-out testimony in
this regard. Thus, contrary to the testimony of LaRue, Coughlin and Tullio, claming that only
Jeffreys had the authority to abate the violations, | find that Coughlin and Tullio, in light of their
actions during the inspection, exercised their authority to abate the violations.

Besidesthe above, the record shows that LaRue spoke to CO Schmidt at the site on March
7, that he participated in the final closing conference at the facility on March 13, and that he
attended the settlement meeting held with OSHA on May 20, 2002; also present were Jeffreys,
Coughlin, Tullio and Respondent’s counsel. (Tr. 138-39; 282-84; 351). Coughlin testified, and
LaRue agreed, that Coughlin did not have the authority to settle the citations. (Tr. 138; 351).
Moreover, although Jeffreys testified that she was ultimately responsible for the citations, she did
not know who had the authority to settle them. (Tr. 30; 36-37; 340-41). Finally, while LaRue aso

*®In addition to C-11, Loretto has other corporate policies; theseinclude the LOTO and the
exposure control plans and the hazard communication policy that the CO’s reviewed during the
inspection, aswell as apre-employment drug testing program. (Tr. 31-34; 143-44; 179-80; 198-99;
256-59; 275-77; 299; 312-14,; 361; C-9-10; C-12; C-14).
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testified that Jeffreyswasultimately respong blefor the citations, he never said she had the authority
to settle them or that he did not have such authority.* (Tr. 103-04; 351). Based on the record, and
especially on thefact he was at the settlement meeting, | conclude L aRue had the authority to settle
the citations.*

Thereis still further evidence of the interrelation and integration of Loretto’ s operations.
First, monthly systems meetings are held at L oretto Rest; the heads of the various Loretto sitesand
programs are present, and the purpose of the meetingsisto shareinformation.> (Tr. 28-29; 88-90;
141-43; 264-65). Second, as noted supra, Loretto Rest operates a central food commissary and
provides food to all but one of its facilities and dso to five non-Loretto facilities. (Tr. 105-06).
Third, while Lorettofacilitieshire their own employees and have their own employee orientations,
L oretto’ sweb site setsout job opportunitiesfor the variousfacilitiesaswell asbenefitsfor “ L oretto”
employees. (Tr. 44; 260-61; 331-34; 104; 151; C-27, pp. 28-35). Fourth, all Loretto service and
mai ntenance empl oyees belong to the same union, and, while each facility hasitsown contract, all
of the contracts were negotiated at the same time and all of the contracts were all signed by
Introne.®® (Tr. 107-11; 114; 243-45). Fifth, and finally, the same insurance agency handles all
L oretto worker compensation claims. (Tr. 370-71).

L aRue did testify, however, that he did not have the authority to settle the citationsissued
to Loretto Rest in 1999, but he indicated that an officer of LMC designated by Introne could have
settled those citations. (Tr. 343-44).

L aRue’ sinvolvement in OSHA mattersisalso shown by CO Schmidt’ stestimony that she
had conducted the 1999 ingpection of Loretto Res and that LaRue had been a the opening
conference, had been with her during the walk-around, and had been at the closing conference. She
also testified that LaRue had told her then that the corporate risk manager, Barry Hess, wasnot able
to be there for the inspection; further, Coughlin told her that Donald Reeve, who also had the title
of corporate risk manager, was hisimmediate predecessor. (Tr. 284-86; C-28). LaRue apparently
had no involvement in the 2001 ingpection of Loretto-Utica. (Tr. 349).

*1Jeffreys and LaRue indicated that safety and OSHA matters are not discussed at systems
meetings, Coughlin, however, testified that they were, and Neff testified that she had attended the
meetings to speak about exposure control and to disseminate copies of the exposure control plan
after shehad revised it. (Tr. 29; 89-90; 142-43; 264-65).

*2|_awson testified that while somefacility heads were present during the negotiationsfor the
current contracts, the Loretto bargaining team was Sullivan, LaRue and himself. (Tr. 243-45).
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Based ontheforegoing, | concludethat LMC and the L oretto affiliates have interrelated and
integrated relations. | further conclude that, as the Secretary has demonstrated all of the dements
of the Commission’s “single employer” ted, LMC and the Loretto affiliates operate as a single
entity. Therefore, for the reasons articulated in the “sngle employer doctrine” portion of this
decision, | conclude that the Secretary’s issuance of the subject citations items as repeat was

appropriate, and, accordingly, those items are affirmed as repeat viol ations.*®

FINDINGS OF FACT

All findings of fact necessary for a determination of al relevant issues have been made
above. Fed. R. Civ. P. 52(a). All proposed findings of fact and conclusionsof law inconsistent with
this decision are hereby denied.

CONCLUSIONS OF LAW

1. Respondent, L oretto-Oswego RHCF, was, at all times pertinent hereto, an employer with
the meaning of the Act.

2. The Commission has jurisdiction over the parties and the subject matter of this case.

3. Respondent was in <erious violation of 29 C.F.R. 88 1910.1030(c)(1)(iv),
1910.1030(c)(1)(v), 1910.1030(f)(2)(iv), 1910.1030(f)(5) and 1910.1030(h)(5)(i), as aleged in
Items 1 through 5, respectively, of Citation 1 (Docket No. 02-1164).

4. Respondent was in repeat violation of 29 C.F.R. 88§ 1910.133(a)(1), 1910.151(c),
1910.1030(f)(2)(i) and 1910.1030(f)(3), asalleged in Items1a, 1b, 2 and 3, respectively, of Citation
2 (Docket No. 02-1164).

5. Respondent was in serious violation of 29 C.F.R. § 1910.303(f), as alleged in Item 1 of
Citation 1 (Docket No. 02-1174).

*Insofinding, | have considered Respondent’ sargument, based onthetestimony of LaRue,
that adeficiency at onesitereaulting fromaDOH survey would not result in arepeat deficiency due
to aprior smilar deficiency at another site, although there is a mechanism for repeat deficiencies
withinthe samefacility, becausethe DOH treatseachfacility asaseparatelegd entity. (Tr. 345-47).
| agreewith the Secretary tha repeat deficienciesin health law are irrelevant to repeat citationsin
OSHA law, and Respondent’ s argument is rgected. (Tr. 347).
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2. Respondent was in repeat violation of 29 C.F.R. § 1910.101(b), 1910.147(c)(4)(i), and
1910.303(g)(2)(i), asalleged in Items 1 through 3 of Citation 2 (Docket No. 02-1174).

3. Respondent wasin “other” violationof 29 C.F.R. 8 1910.305(g) (1)(iii), asallegedin Item
1 of Citation 3 (Docket No. 02-1174).

ORDER

1. Items 1 through 5 of Citation 1 (Docket No. 02-1164) are AFFIRMED, and atotd penalty
of $5,750.00 is assessed for these items.

2. Items 1 through 3 of Citation 2 (Docket No. 02-1164) are AFFIRMED, and atotd penalty
of $41,250.00 is assessed for these items.

3. Item 1 of Citation 1 (Docket No. 02-1174) isAFFIRMED, and a pendty of $1,000.00is
assessed for thisitem.

4. Items1through 3 of Citation2 (Docket No. 02-1174) are AFFIRMED, and atotal penalty
of $15,000.00 is assessed for these items.

5. Item 1 of Citation 3 (Docket No. 02-1174) is AFFIRMED, and no penalty is assessed for

thisitem.

I

Michad H. Schoenfdd
Judge, OSHRC

Dated: December 29, 2003 Washington, D.C.
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