










































DECISION AND ORDER 

Loye, Judge: 

This proceeding arises under the Occupational Safety and 

Health Act of 1970 (29 U.S.C., Section 651, et seq., hereafter 

referred to as the Act). 

As a result of an inspection of respondenFs workplace in 

Kohler, Wisconsin begun on July 14, 1987 (Tr. 230) by the Oc- 

cupational Safety and Health Administration (OSHA) respondent, 

Kohler Company, was issued a number of citations an&~~~1Foposed t 
penalties pursuant to the Act. Kohler timely contested: lhllful 

citation 3 items l(a) through l(i), which alleged 466 vidkatk&s . -,; 
of 29 C.F.R. §1904.2(a)l, and the proposed penalties 05 ~$3+0OQcOO 3 
per violation, totalling $1,398,000.00. 

Prior to hearing the Secretary withdrew 176 of the alleged 

violations, reducing the proposed penalty to $870,000.00. Both 

parties entered Motions for Summary Judgment which were denied. 

1 Section 1904.2(a) states: 

Each employer shall, except as provided in paragraph 
(b) of this section, (1) maintain in each establishment 
a log and summary of all recordable occupational 
injuries and illnesses for that establishment; and (2) 
enter each recordable injury and illness on the log and 
summary as early as practicable but no later than 6 
working days after receiving information that a 
recordable injury or illness has occurred. . . 

Willful citation 3 alleges: 

29 CFR 1904.2(a): The log and summary of occupational 
injuries and illnesses (OSHA Form No. 200 or its 
equivalent) was not completed in the detail provided in 
the form and the instructions contained therein. 
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However in an Order dated April 18, 1989, this judge rejected 

respondent's contentions: 1) that the above captioned action was 

barred by the time limitation set forth in Section 9 of the Act, 

and 2) that the cited injuries were, in fact, reported within the 

meaning of 29 CFR §1904.2(a). 

A hearing was held on October 1042, 1989 in Milwaukee, 

Wisconsin. The parties have filed briefs and this matter is now 

ready for decision. 

ISSUES 

Whether the cited injuries or illnesses were recordable 

under §1904.2(a)? 

Whether the alleged violations, if proven, were properly 

characterized as Willful? 

Whether the proposed penalty of $3,000.00 per violatllon is 

appropriate? 

Jurisdiction 

Kohler is a large company with approximately 5,500 employees 

(Tr 0 337). Kohler manufactures plumbing fixtures and has 

operations encompassing pottery making, brass manufacture, die 

casting, engine and generator manufacture (Tr. 337). Respondent 

admits it is engaged in a business affecting commerce, is an 

employer within the meaning of the Act, and is subject to the 

requirements of the Act (Answer p. 4). 
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Alleged Violation of 51904.2(a) 

Section 1904.2(a) requires employers to enter each re- 

cordable fnjury and illness onto a log no later than 6 working 

days after receiving information that a recordable injury or 

illness has occurred. 

VPRecordable occupational 

in S1904,12(c) as occupational 

in: ! 

injuries or illnesses" are defined 

injuries or illnesses which result 

(1) Fatalities, regardless of the time between the 
injury and death, or the length of the illness; or 
(2) Lost workday cases, other than fatalities, tbt 
result in lost workdays, or 
(3) Nonfatal cases without lost workdays which ressyaU 
in transfer to another job or termination of em@&- 
ment, or require medical treatment (other than ffxst 
aid) or involve: loss of consciousness or restric+$od- a. 
of work or motion. . . -. . 

. f . . 
In each of the cases here cited respondent listed% 

which the Secretary maintains involved "medical treatment" as an 

unreportable "first aidI' case, (Tr 0 122-128; Ex. C-10, C-11; 

Answer), Cases requiring Vqmedical treatment," i.e. treatment 

other than first aid, are recordable under the plain language 

§1904,12(c)(3) supra. 

Section 1904.12(d) states that: 

treatment administered 
professional personnel 
a physician. Medical 

(d) 9!6edical treatment" includes 
by a physician or by registered 
under the standing orders of 
treatment does not include first aid treatment even 
though provided by a physician or registered 
professional personnel. 

. , 

id "First Aid" is any one-time treatment, and any 
followup visit for the purpose of observation, of 
minor scratches, cuts, burns, splinters, and so forth 
which do not ordinarily require medical care. such 
one-time treatment, and followup visit for the purpose 

4 



of observation, is considered first aid even though 
provided by a physician or registered professional 
personnel. 

In 1972, the Bureau of Labor Statistics (BLS) began 

publishing 

regulations 

of Labor. 

guidelines 

treatment," 

injuries. 

guidelines for compliance with OSHA's recordkeeping 

pursuant to a grant of authority from the Secretary 

See 36 Fed. Reg. 8754 (May 12, 1971). The BLS 

contain a more detailed interpretation of "'medical 

applying the term to specific medical procedures and 

The 1978 BLS Guidelines list, inter alia, as medical 

treatment: 

Antiseptics applied on second or subsequent visit ta a 
doctor or nurse 

Burns of second or third degree . : 
Butterfly sutures 
Compresses, hot or cold on second or subsequent vi&t to 
a doctor or nurse 

Cutting away dead skin (surgical debridement) 
Foreign bodies, removal if embedded in eye 
Infection, treatment for 
Prescription medications used 
Soaking, hot or cold, on second or subsequent visit 
Sutures 
Whirlpool treatment 
X-ray which is positive 

(Ex. C-5, p.2). The Secretary has adopted the BLS guidelines 

as the official agency interpretation of the recordkeeping 

guidelines (Secretary's Brief, p. 5). 

Respondent argues that the BLS guidelines are unenforce- 

able in that they are not adopted by the regulation itself and 

have never been promulgated by OSHA as regulations in their own 

right. 

While the BLS guidelines are not binding as law, they are 

entitled to substantial deference as the official 
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interpretation of a duly promulgated regulation. Mall V. 

Tallman, 380 U.S. 1, at 16, 87 S.Ct. 792, at 801 (1965) 0 

Moreover, Kohler safety personnel accepted the guidelines as 

authoritative and. claim to have used them in determining 

recordability (Tr. 127, 154-55; RespondenYs Brief, p. 10). 

In light of both parties' reliance on the BLS guidelines, 

this judge will accept that document as authoritative in this 

case. 

Though respondent admits that a number of the cited 

injuries did involve recordable "medical treatmenP as defined 

by the BLS guidelines, it contests the recordability of the 

majority of the items, as listed more specifically Belc& 

(Respondent's Brief, p. 52, 67). The parties have stf#i$ated 

to the admission of the relevant medical records ti'bave 

submitted those cases for this judge's determination as to 

recordability (Tr. 10-11; Ex. C-1). 

Item l(a) of the citation, as amended, alleges 36 

instances where: 

Cases involving medical treatment or restricted work 
due to laceration injuries were improperly recorded 
as first .aid cases for calendar year 1986 and 1987. 

Respondent &mits that eight of these cases (Items l(a)12; 

13; 25; 27; 28; 59; 82; 87) were treated with sutures and were 

thus recarhble (Respondent's Brief, p. 54). Of the remaining 

28 cases, 17 employees were prescribed multiple doses of 



prescription medicines2 (Items l(a)S; 9; 42; 45; 63; 66; 67; 

70 3 71 ; 76; 77; 83; 84; 86; 94; 97; loo), nine required the 

application of antiseptics or other treatment for infection 

during multiple visits (Items l(a)3; 11; 7; 22; 23; 31; 50; 54; 

62) I and one required surgical debridement (Item l(a)6). A 

number of the cases already listed also required multiple 

visits for hot or cold soakings or whirlpool treatments (Items 

l(a)9; 42; 62; 67; 76; 77; 100). 

Each type of treatment listed above is defined by the BLS 

guidelines as "medical treatment." Those items, therefore, 

should have been listed as OSHA recordable rather than as first 

aid cases and are affirmed as violations of the Act? 

The one remaining case (l(a)Sl), as well as seyeral Of -. 4 
those already listed, required the application of steri-strips 

or adhesive tape closures (Item l(a)6; 7; 11; 22; 23; 31; 50). 

(See, C-l, Vol. VI). Although this judge's own experience 

suggests that steri-strips and tape closures are the equivalent 

of butterfly sutures, defined as medical treatment by the BLS 

guidelines, the Secretary introduced no evidence on which this 

2 While a number of the medications appearing in the 
medical records did not appear on the parties stipulated list 
af prescription drugs (See also, Tr. 4320437), this judge takes 
notice that, Flexeril; Keflex; Motrin; Naprosyn, are listed as 
prescription medications. PHYSICIANS' DESK REFEEENCE, 1332, 
910, 2138, 2101 (42d ed. 1988). 

3 Items l(a)l; 2; 4; 8; 10; 14-21; 24; 26; 29; 30; 320 
41; 43; 44; 46-49; 52; 53; 55-58; 60; 61; 64; 65; 68; 69; 72- 
75; 78-81; 85; 88-93; 95; 96; 98; 99; 101 were withdrawn in the 
Secretary's Amended Complaint. 

. . 
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judge make such a factual finding. As a result Item l(a)51 

will be dismissed. 

Item l(b) of the citation, as amended, alleges 20 

instances where: 

Cases involving medical treatment or restricted work 
activity or days away from work due to fracture 
injuries were improperly recorded as first aid cases 
for calendar year 1986 and 1987. 

All 20 of the injuries listed in items l(b)1 through 11 

and 13 through 214 resulted in positive X-rays. In addition, 

three of the listed injuries were treated with antiseptics : 
during multiple visits (l(b)4; 7; 19), 14 employees were pra- 

scribed multiple doses of prescription medicines (l(b)Lr 2; 3$ . - 4 
5; 6; 7; 9; 11; 14; 16; 17; 18; 19; 20) and nine cases er 4 " 0 :?& 
hot or cold soaking and/or whirlpools on multiple visits* 4:. 
(l(b)l; 5; 6; 7; 8; 17; 18; 20; 21). 

Kohler questions the diagnosis in only five of these cases 

(l(b)4; 6; 8; 18; 19). (Respondent's Brief, p. 54). 

On review, this judge finds that all five did, in fact, 

involve a positive X-ray. (See Ex. C-l, Vol. VII). Because a 

positive x-ray is defined as medical treatment under the BLS 

guidelines, all 20 of the cited cases were recordable under 

§1904.2(a). Moreover, the BLS guidelines list as medical 

treatment the separate criteria listed above, under which a 

number of the injuries would also have been recordable. 

4 Item l(b)12 was withdrawn in the Secretary's Amended 
Complaint. 

8 



Kohler points out that the Secretary introduced only its 

1986 logs into evidence and that two of the instances cited 

ww14; 15) were 1987 injuries. Since Kohler denied the 

Secretary's allegations that it failed to record those injuries 

(Answer p. 9), the burden is on the Secretary to provide proof 

of the failure to record. Absent such proof the 1987 items 

must be dismissed. 

Items l(b)l-11; 13; 16-21 are affirmed. 

Item l(c), as amended, alleges 52 instances where: 

Cases involving medical treatment or restricted work 
activity or days away from work due to eye injuxfea 
were improperly recorded as first aid cases for 
calendar year 1986 and 1987. -i 4'; - -. 
The respondent admits that 18 of the cases cited (I[c)lg+ :. ,-a *.*. - 

12; 15; 26; 49; 50; 58; 59; 63; 64; 66; 67; 70; 72; 77;"M; 0++ 

88) involved the medical removal of foreign bodies embedded in 

the eye (Respondent's Brief, p. 56). Respondent contends that 

29 of the cases (l(c)3; 8; 10; 16; 17; 19; 22; 24; 27; 28; 

32; 34; 37; 41; 42; 44; 45; 46; 47; 53; 60; 61; 65; 15; 76; 

85 ; 86) were non-recordable because the "foreign bodyI 

flushed from the eye and only a "rust stain" was removed. 

to the remaining five cases (l(c)l3; 29; 38; 52; 68) Kohler 

maintains that the medical records give no indication that 

foreign bodies removed were embedded? 

5 Items l(c) 2; 4-7; 9; 11; 14; 18; 20;. 21; 23; 25; 
33; 35; 36; 39; 40; 43; 48; 51; 54-57; 62; 69; 71; 73; 74; 
81; 83; 84; 87 were withdrawn. 
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Respondent's witness, Nurse Sandra Bawden, testified that 

a non-embed&d foreign body is one that can be removed with . \. 

ease usi~~~ii Mmolstened cotton swab. < . An embedded foreign body 

is one t&t must be removed with some instrumentation, a spud 

or a drill (Tr. 438). When a metallic substance lodges in the 

eye, it is exposed to moisture and air and forms rust in the 

eye itself (Tr. 439). Rust stains are removed with instru- 

mentation, such as a spud or a burr or a drill (Tr. 455). 

Examination of the medical records reveals that the 

foreign body involved in item l(c)29 was removed with a spud; . 
the in jury was therefore medically treated and repa#%&le. 

-%*-$ 
This judge is unable to ascertain whether the foreigx%-be&e 

-.$, - 
involved in cases 13, 38, 52 and 68 were embedded. H~ar# i,a 

-a$ .;p;; 
those cases, as in the other 29 listed by respondem& '&t 

stains were removed. Rust, not normally found in the human 

eye I is a *'foreign** body. In fact, rust is frequently referred 

to as "rust fb" in respondent% medical records. Rust removal 

is by medical means, i.e. by burr; spud; or drill, and is 

therefore reportable. (See, Ex. C-l, Vol. VIII). 

Al.1 52 items under l(c) are affirmed. 

It- l(d), as amended, alleges 53 instances where: 

Casers involving medical treatment or restricted work 
activity or days away from work due to burn injuries 
were- improperly recorded as first aid cases for 
calendar year 1986 and 1987. 

Kohler admits that 13 of the burn cases (l(d)3; 7; 9; 20; 

25; 27; 28; 32; 36; 40; 41; 45; 46) were unequivocally 2nd or 

3rd degree burns and should therefore have been recorded 
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(Respondent's Brief, p. 56). In all but two of the remaining 

cases r multiple doses of a prescription medication was dis- 

pensed (l(dU; 2; 4; 8; 10; 11; 12; 13; 14; 15; 16; 17; 18; 19; 

21; 22; 23; 26; 29; 31; 33; 34; 42; 43; 44; 47; 48; 49; 50; 51; 

53; 54; 55; 56; 57; 58; 60; 61). One remaining injury (l(d)6), 

as well as a number of the previously listed cases, required 

multiple whirlpool baths. For the final item (l(d)30) no 

medical records were available? (See, Ex. C-l, Vol. IX). I 
Respondent argues that use of silvadene, the prescription 

medication dispensed in these cases, to prevent infection, 

rather than to treat an injury is unrecordable. 
. * 

The BLS does not distinguish between usages of prescrip- 

tion medications, but merely defines the use of prescriptioti 

drugs as medical treatment, therefore recordable. Moreovtir I ' 

the repeated use of antiseptics to treat or prevent infection 

is defined as medical treatment. Where a prescription 

antimicrobial cream is used to identical purpose it can only be 

considered recordable medical treatment. 

Items l(d)53; 54; 55; 56; 57; 58; 60 all arise out of 1987 

incidents. As discussed above, no evidence of Kohler's 1987 

logs is before this judge* The 1987 items are dismissed. 

Item l(d)30, unsupported by any medical records, is 

dismissed. 

The remaining 45 items listed under l(d) are affirmed. 

Item l(e), as amended, alleges 44 instances where: 

6 Item l(d) 5; 24; 35; 37; 38; 39; 52; 59 were withdrawn. 
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Cases involving medical treatment or restricted work 
activity or days away from work due to contusions 
injuries (sic) were improperly recorded as first aid 
cases for calendar year 1986 and 1987. 

mhler admits that medical treatment was provided in 14 of 

the cited cases (l(e)8; 27; 28; 33; 36; 37; 41; 44; 46; 48; 52; 

55; 58; 60), and that one case (l(e)65) was recordable because 

it involved unconsciousness (Respondent% Brief, p. 57-58). Of 

the remaining 29 cases, 25 involved the use of multiple doses 

of prescription medication (l(e)l; 5; 9; 10; 14; 15; 22; 23; 

24; 25; 26; 30; 31; 32; 34; 35; 38; 42; 43; 49; 51; 54; 62; 63; 

64 l One item (l(e)4) required hot or cold compresses- .dping ). :: 
multiple visits. The remaining three injuries (l(e)13; i.9; 29k 

and a number of those already listed (l(e)l; 31; 60), require&. 

hot or cold soakings or whirlpools involving multiple visfts.7 -. 

(See, Ex. C-l, Vol. X). 

Respondent argues that prescription medications dispensed 

for analgesic purposes are unrecordable. 

As noted above, the BLS guidelines do not distinguish 

between various uses of prescription drugs. When a prescrip- 

tion analgesic, rather than aspirin or other over the counter 

preparation, is dispensed, the injury treated (this judge 

declines to- separate the pain caused by an injury from the 

injury itself) becomes recordable. 

7 Items l(e)2; 3; 6; 7; 11; 12; 16; 18; 20; 21; 39; 40; 
45 47 l 50; 53; 56; 57; 
Cokplaint. 

59; 61 were withdrawn in the Amended 
Item l(e)17 was withdrawn prior to the hearing (Tr. 

11-12). 
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Item l(e)31 refers to an 1987 injury. Since the Secretary 

failed to introduce the 1987 log into evidence, this item will 

be dismissed. 

Since the remainder of the injuries cited involved care 

defined as medical treatment by the BLS guidelines, those 43 

items are affirmed. 

Item l(f), as amended alleges 51 instances where: 

Cases involving medical treatment or restricted work 
activity or days away from work due to strains and 
sprains injuries were improperly recorded as first 
aid cases for calendar year 1986 and 1987. 

Respondent admits that 13 of the strain and sprain cases 

involved both an event in the nature of a slip, trip,. fall, 

blow to the back or overexertion and a resulting physical 

condition which was treated with medical-level care 

(Respondent's Brief, p. 62). Under the BLS guidelines those 

cases are recordable (l(f)8; 9; 19; 22; 28; 29; 41; 50; 57; 66; 

67; 72; 82). 

of the remaining 38 cases, 21 involved the use of multiple 

doses of prescription medications (l(f)ll; 13; 16; 17; 18; 24; 

30; 31; 33; 34; 35; 37; 39; 40; 51; 53; 54; 58; 60; 79; 81)* 

The remaining seventeen cases (l(f)5; 20; 21; 25; 26; 36; 38; 

42; 43; 44; 45; 46; 47; 61; 65; 69; 70), plus a number of those 

already listed (l(f)ll; 16; 18; 24; 33; 35; 37; 39; 40; 54; 60; 



79) required hot or cold compresses or whirlpool baths on 

multiple Visits.* (See, Ex. C-l, Vol. XI). 

Respondent argues that in a number of the cited cases, 

there was no evidence of an occupational V1event,*' Le. a slip, 

trip, fall, blow or overexertion which was the cause of the 

injury, specifically pointing to items l(f)33; 36; 37; 38; 39; 

42 i 43 as having been Ye-manifestations of chronic back 

problems? 

The Commission has examined the legislative history of the 

Act in regard to the recordkeeping requirements and found tUk 

Vongress showed a clear preference for overreporting injuries 

and illnesses rather than underreporting them. Givea. thisc 

background, employers must record illnesses in which the oci- 

cupational environment either was a contributing factor to the 

illness or aggravated a preexisting condition? General Motors 

Corporation, Inland Division, 8 BNA OSHC 2036, 2040 (No. 760 

5033, 1980). 

In strain and sprain cases, it is often the case that, at 

the onset of pain, injured employees are performing job related +. 

tasks which may have contributed to or aggravated a preexisting 

condition. It is up to the employer to make a good faith 

determination regarding the occupational nature of an injury, 

a Item l(f)l; 2; 3; 4; 7; 14; 15; 23; 27; 32; 48; 49; 
0 . 

withdrakn 52 55 
l 

56 i; 
. 

the' 59 

. 
Amekded 62 63 

. . l 

'Cornp~ain~ 68 71 73-78; Items l(f)6; 83,; 84; 10; 85) 12; were 64; 
80 were withdrawn prior to trial (Tr. 11-12). 
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taking into account the stated preference for overreporting 

noted in General Motors Corporation, supra. 

In this case, respondent's computer logs contain columns 

designated "premiP and rro~~," under which it is noted whether 

the injury or illness took place on the premises and whether 

the injury or illness was occupational (Tr. 131; Ex. C-10). 

All of the injuries contested contain a Y, for Yes I in these 

columns (Ex. c-10). Respondent cannot now deny the 

occupational nature of the cited injuries after having listed 

them as such in its own records. 

Respondent points out that the only medical treatment in 

case l(f)53 was provided in 1985 and thus would not have been 

listed on 1986 logs. There being no evidence of any 1986 

medical treatment that item is dismissed. 

As medical treatment, defined by the BLS, was provided in 

the remaining 50 cases, those items are affirmed. 

Item l(g), as amended, alleges 35 instances where: 

Cases involving medical treatment or restricted work 
activity or days away from work due to abrasion 
injuries were improperly recorded as first aid cases 
for calendar year 1986 and 1987. 

Respondent admits that three of the cited cases (l(g)8; 

10 : 37) required treatment beyond simple first aid 

(Respondent% Brief, p. 63). Of the remaining 32 cases, all 

but one involved the use of prescription medications. The last 

item (l(g)17) along with l(g)l; 10; 17; 18; 20; 28; 29; 33; 

36; 39 required hot or cold soaking or whirlpool baths on 
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multiple visits? (See, Ex. C-l, Vol. XII). 

This judge is unable to ascertain whether the treatment ’ 

provided in l(g) 18 was related to the cited abrasion or to an 

unrelated ulcerous condition. That item will therefore he 

dismissed. 

Because the care involved is defined as medical treatment 

by the BLS, the remaining 34 cases named in Item l(g) are 

affirmed. 

Item l(h) and l(i) were withdrawn prior to hearing (Tr. 

11-12) 

willful Characterization 

The Secretary argues that Kohler's failure to record the 

above cited injuries constituted a willful violation of the Act 

in that: 

1 l 228 of the cited injuries required recordable medical 

treatment subsequent to the employee's first visit to Kohlerls 

medical facility. Those cases were designated as "first aid" 

based on the initial visit because KohlePs Safety Department 

had no system for tracking subsequent treatment. (Complainant% 

Brief, Appendix N). 

2 0 44 of the cited injuries were identifiable as recordable 

injuries based on the information on Rohler's accident inves- 

tigation reports but were miscoded due to insufficient training 

of Kohler's recordkeeping personnel. (Complainant's Brief, 

Appendix 0). 

9 Items l(g)7; 9; 13; 22; 23; 24 were withdrawn. 
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3 0 34 employees received recordable medical treatment on 

their initial visit to Kohler's medical department which was 

not noted on accident investigation reports because of the un- 

familiarity of Kohler medical personnel with the recordkeeping 

guidelines. (Complainant's Brief, Appendix P). 

Facts 

MS . Sandra Bawden, Supervising Nurse in Kohler's Medical 

Department since 1980 ,(Tr. 1780181), testified that medical 

secretaries initially send injured employees using the Kohler 

medical facility to the "general treatment" area (Tr. 183). 

The employee is either treated there by an occupational health 

nurse or, if the injury requires the attention of a physician, 

is taken to a "trauma roomt' or a third area where minor surgery 

is performed (Tr. 1847187). At the time of treatment a health 

history is taken, detailing how and when the injury occurred 

(Tr 0 192-193). That information as well as any treatment the 

employee receives is recorded on medical case cards by the 

nurse (Tr. 194-196). The same information is entered onto an 

accident investigation report (Tr. 196, 200). The accident 

investigation reports are then forwarded to Kohler's Safety 

Department [Tr. 197). The medical case cards remain in the 

Medical Department; further treatment is noted thereon (Tr. 

197). The training of occupational health nurses does not 

include training in OSHA record-keeping regulations (Tr. 150, 

198) l 
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The accident investigation reports are received by Kathy 

Mertes .i.n the Safety Department, who compiles additional infor- 

mation, ifKcludinq, the employee's current job title, home 

address and social security number, codes the injury and enters 

it into the Kohler computer log (Tr. 152, 355; Exm C-10). An 

injury is coded 7, 10 or FA depending on whether it involves 

an OSHA recordable occupational illness or injury or non- 

reportable first aid, respectively (Tr. 128). Ramona Maala, 1' 
also in the Safety Department, follows up on the accident 

reports for two to five days to determine whether the esnployee 

involved misses more than three days due to the injury. A loss 

of more than three work days is recorded for Kohler*s workmen's 

compensation records. Ms. Maala also reclassifies the infury 

if necessary (Tr. 357-358). At yearts end all entries coded 7 

or 10 are included on the OSHA summary (Tr. 115, 123-126; Ex. 

c-11). 

Ms. Mertes and Ms. Maala were instructed in the use of BLS 

Guidelines to determine recordability (Tr. 108, 127, 154-155). 

Ms. Mertes stated that she basically received on-the-job train- 

ing, discussing particular cases with Mr. Henle, and that she 

and Mr. Henle would also discuss changes and updates to the BLS 

guidelines a!s they came in (Kathy Mertes deposition; Ex. J-7, 

P 0 93-95). Nonetheless, Ms. Mertes stated that she still did 

not fully understand the reporting criteria (Ex. J-7, p. 540 

55) l 
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MIZ l George Henle was Kohler's Safety Manager between 1967 

and 1987 (TX. 106408). Mr. Henle testified that he has been 

responsible for Kohler's compliance with OSHA recordkeeping 

requirements since the Act became law in 1970 (Tr, 107). He 

set up the computer recording system used by Kohler in 1971 or 

1972 (Tr. 131). Henle stated that he has been familiar with 

the BLS guidelines for recordkeeping since 1973 (Tr. 140, 394), 

and that he was responsible for training Ms. Mertes and Ramona 

Maala in injury coding (Tr. 108, 127, 154-155). Specifically 

Henle was aware that, under the guidelines, an injury,. other- 

wise unrecordable, could become recordable based on treatam& 

provided at a later date (Tr. 143, 389). 

It is undisputed, however, that Kohler's Safety Departmm% 

evaluated only the employee's initial treatment to determine 

recordability (Tr. 143). Mr. Henle testified that it "never 

occurred" to him that this procedure would result in a failure 

to record injuries which became recordable solely because of 

subsequent treatment (Tr. 377, 395). 

Mr. Henle testified that because of the size and diversity 

of the Kohler operation, 95% of OSHA regulations were appli- 

cable to the various plants (Tr. 337). Henle stated that he 

was responsible for the entire safety program and for assuring 

OSHA compliance in all areas (Tr. 337) and so had other duties 

to perform which were more important than recordkeeping (Tr. 

160-161). Kenneth Conger, Kohlers Vice President of Human 

Resources and Mr. Henle's supervisor1 also stated that record 
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keeping was a very small part of Henle's job responsibilities 

(Tr. 208). 

In 1984, Kohler was cited for an Other than serious viola- 

tion of $1904.2 (Tr. 137; EX. C-12). The citation alleged that 

"[i]n 1981, 1982 and 1983 recordable cases were listed as first 

aid and not included in the recordable case summaries." Three 

fracture cases, and three cases involving restricted work 

activity were found listed as first aid (Tr. 237-238). The 

item was settled with a reduced penalty (I!%. C-13). Henle 

testified that no mention of injuries requiring s-event 

treatment was made during settlement negotiations and that no 

one called to his attention any systemic problems with Kbhler*a 

computerized recording system (Tr. 340-341, 361). 

Around February 1987, Mr. William Smith replaced Mr. Henle 

as Safety Director upon Henlets retirement (Tr. 493-494). In 

or around June 1987, Smith implemented a "feedback mechanismvv 

in the injury recording system to track medical treatment after 

an employee's initial visit to Kohler's medical facility (Tr. 

495). Smith testified that he was aware of OSHA's recent 

emphasis on record-keeping violations. That, coupled with 

OSIWs representations in April and May that they would be 

returning to look at Kohler's records, prompted Smith to 

investigate the system and led to the institution of follow-up 

procedures (Tr. 511-514, 521-530). 

Required recordkeeping is utilized by OSHA to target 

inspections in those industries and those companies that have 
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the highest accident and injury rates (Testimony Of John A. 

Rendergrass, Assistant Secretary for Occupational Safety and 

Health in John Morrell & Company, (No. 87-0635, 1988), Ex. J-I, 

p. 637-638). 

In addition, Mr. Franklin Mirer, Director of the Health 

and Safety Department of the United Auto Workers International 

Union (Tr. 2681, testified that comprehensive injury and ill- 

ness records are essential to the improvement of employee 

safety and health (Tr. 274). Without accurate records it is 

impossible to compare rates from different companies, identify 

particular problem areas, or assure that health and safety 

improvements actually result in a falling injury and illness, 

rate (Tr. 274-276). Recently the Union, in attempting ta 

upgrade safety in other industries, has used the OSHA-200 form 

as an indicator of high gravity injuries pointing to areas 

worthy of attention (Tr. 276-279). 

Finally, Kohler is required to submit OSHA injury figures 

to the State Workmen's Compensation Board along with its re- 

newal application for self insured status (Tr. 321, 386). 

However, Henle testified that the Kohler facility was 

inspected by OSHA over 20 times during his tenure without 

reference to the injury and illness logs (Tr. 361). To his 

knowledge the Union never used the logs in their safety and 

health activities there (Tr. 3611, Mr. Conger, chairman of 

the UAW bargaining committee, stated that he had never 

participated in any union negotiations based on the OSHA injury 
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and illness logs (Tr. 314-315). Moreover, Kohler's self 

insured status frjas based solely on lost workday cases, none of 

which are involved in this litigation (Tr. 321, 328, 387). 

Mr . Henle testified that the OSHA 200 format was very 

cumbersome and stated that he initiated the computer program 

Kohler uses so that he could more efficiently isolate and track 

particular types of cases, such as by injury or illness (carpal 

tunnel cases), or by location (iron foundry cases) (Tr. 338, , ( 

342-343). The system was set up to classify and print out all 

cases without reference to their OSHA designation (Tr. 342). 

Apart from its recording system, Kohler apparently had a 

comprehensive safety program. Andrew Cassidy, Assistant- Safety 

Director with Kohler, testified that he ran new employee train- 5 

ing programs and programs in running punch presses and power 

industrial trucks. Cassidy was also in charge of following up 

on employee complaints and conducting general and accident 

inspections (Tr. 402). Kelly Diane Groth, a Project Industrial 

Hygienist with Kohler, testified that she was one of two in- 

dustrial hygienists employed to conduct corporate wide in- 

dustrial hygiene audits (Tr. 416). Together with a industrial 

hygiene technician she assessed all the different operations 

for environmental, including ergonomic, hazards, conducted 

exposure monitoring and reported back to area supervisors (Tr. 

417-421, 424-426; Ex. R-E). Sandra Bawden testified that the 

Medical Department ran programs including hearing conservation, 

lead monitoring, respirator training, and pulmonary function 
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monitoring (Tr. 449-451). 

Discussion 

The Commission has held that in order to establish that a 

violation was willful: 

It is not enough for the Secretary to show that 
an employer was aware of conduct or conditions 
constituting a violation; such evidence is 
necessary to establish any violation, serious or 
nonserious . . . . there must be evidence of such 
reckless disregard for employee safety or the 
requirements of the law generally one can infer 
that if the Employer had known of. the standard 
or provision, the employer would not have cared 
that the conduct or conditions violated it. 

Williams Enterprises, Inc., 13 BNA OSHC 1249, 1256-57 (No. 8% ‘ 

355, 1987). See also Brock v. Morello Brothers ConstruCtione 7" , :. . . . 
Inc., 809 F.2d 161, 163-65 (1st Cir. 1987). The i s ~~~ ~ * %‘;, 

willfulness focuses on "the employer's state of mind, es.+ fts, 

general attitude toward employee safety? Seward Motor Freight, 

Inc., 13 BNA OSHC 2230, 2234 (No. 86-1691, 1989). 

Based on the evidence, this judge is unable to conclude 

that the cited violations of §1904,2(a) were ltwillfullt as 

defined by Commission precedent. 

Respondent's failure to train nurses in BLS criteria does 

not in itself indicate an unwillingness to comply with those 

guidelines. Nurses had no say in determining recordability and 

had only to accurately record the actual treatment provided for 

later examination by Safety personnel. In retrospect, it seems 

clear that such training would assure that nurses include 

recordable criteria on abbreviated accident reports. However, 

Kohler's failure to provide training does not appear designed 
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Nor d-s the misrecording of a number of cases by Kohler's 

Safety personnel indicate 

the cases miscoded based 

categories: Non-displaced 

eye injuries where only 

willfulness. 

on first day 

The vast majority of 

treatment fall into two 

fractures with positive X-rays, and 

rust rings required medical removal. 

to achieve underreporting and, in fact, resulted in very few 

miscodings. 

While the BLS guidelines are relatively clear, there is 

some ambiguity introduced in the question and answer portion of 

the guidelines regarding X-rays. Addressing a queartion 

regarding negative X-rays, the guidelines suggest that X-rays 

are diagnostic and would not in themselves constitute medicaE, 

treatment (Rx. C-5, p. 23). While this language canno% negatq,. 
‘b' & 

the clear inclusion of 
P- 

positive X-rays as a recook-I= 

criteria, this judge finds that some honest confusion may have 

resulted from the apparent inconsistency. 

A violation is not willful if the employer had a rea- 

sonable, good faith belief that the violative conditions con- 

formed to the requirements of the Act. Keco Industries Inc,, 

13 BNA OSHC 1161, 1169 (No. 81-263, 1987); RSR Corp., 11 BNA 

OSHC 1163, 1172 (No. 79-3813, 1983) aff'd, 764 F.2d 355 [12 

OSHC 14131 (5th Cir. 1984)?O 

lOAlthough Mr. Henle was apparently informed during the 
1984 settlement conference of three fractures which were 
VVmedical treatment" cases (Tr. 2381, the record does not 
disclose whether the Compliance Officer made clear, as we do 
here, that all cases involving positive x-rays are recordable. 
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This judge finds further that, respondent3 argument that 

rust rings are only the residue of and not a foreign body in . 

themselves, though erroneous, is not so unreasonable that 

respondent% recordkeeping personnel could not have held that 

belief in good faith. 

Finally this judge is not convinced that Kohler's failure 

to develop a method of following up on subsequent treatment was 

a willful act. Although the flaw in Kohler*s system clearly 

was a large one, Le. one which allowed a large number of cases 

to slip through unidentified as reportable, the evidence does 

not show with equal clarity that the flaw was an obviQuar one. 

This judge cannot conclude that examination of the computer 

would necessarily have disclosed that recordable cases fattm 

log 

not 

being designated as such. 

Moreover, this judge can discern no motive for purposeful 

underreporting. Wall to wall inspections were conducted regu- 

larly by OSEIA without reference to KohlePs illness and injury 

records. The Union had never used the illness and injury logs 

in negotiating safety and hygiene issues. Kohler's self- 

insured status would not have been affected by the recording of 

any of the cases involved here. 

Finally, this record does not disclose Kohler's plain 

indifference to employee safety or the requirements of the Act. 

While it does appear that Kohler's management took a somewhat 

cavalier attitude towards the recordkeeping requirements in 

particular, its comprehensive safety program demonstrates an 
<.a, -. .I..,. .-a,.- ,, ,,'.- ,':* *r . 
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active concern with safety and hygiene in general. The 

Secret- presented no evidence that respondent's allegedly . 

indifferent attitude extended into any of the many other areas 

of Kohler's operation governed by the Act. 

Kohler contends that the violations here should be clas- 

sified de minimus, i.e. as bearing such a negligible relation- 

ship to employee safety or health as to render inappropriate 

the assessment of a penalty or the entry of an abatement 

order. Cleveland Consolidated, Inc., 13 BNA OSHC 1114, 1118 

(No. 84-696, 1987). 

Though the violations here cannot be characterize a~ 

willful, this judge does not wish to minimize the importkce 0% 

the recordkeeping requirements. As stated by the Ccmmissicxi 

"[t]hose requirements are a cornerstone of the Act and play ct 

crucial role in providing the information necessary to make 

workplaces safer and healthier? General Motors Corporation, 

supra at 2041. While the record-keeping requirements need not 

be emphasized over the Actts substantive provisions, minimizing 

the importance of adequate and responsible recording of 

injuries and illnesses is unacceptable. Just as the prevention 

of illness and injury is a vital part of any safety program, 

so too is- a thorough recording system, founded upon 

appropriate emphasis on accuracy and detail, to enable the 

employer to track a history of injury or illness; to recognize 

and correct areas of accident or illness repetition within the 

industry. Recordkeeping, while perhaps a small part of the 
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Safety Managers' responsibilities, must be viewed as a vital 

and essential part of his overall obligation; that of insuring 

safety of the worker and the workplace environment. Its 

importance must be underscored periodically by the employer 

with such of his staff as are responsible for this important 

and vital function. Periodic review of the procedures employed 

must be on-going. 

Kohler's contention that the violations be classified as 

ltde minimi&' is therefore rejected. 

The Secretary has proposed a separate P-a=?& __ of 

$3,000.00 for each of the cited items in this case. L _ 

The Commission has held that "separate instances& tl& 

same violation may be charged either in combination or as 

separate violationsN. RSR Corporation, 11 BNA OSHC 1163, 1180- 

1181 (Nos. 79-3813, 804602, 79-6392 and 79-5062, 1983). In 

RSR Corporation Commissioner Cleary noted, however; that "it 

has been the usual practice of the Secretary in proposing 

penalties and of the Commission in assessing them to group all 

instances of noncompliance with a single standard at one site 

into one citation with one penalty? Id. 

The Secretary deviates from past practice here because: 1) 

a single penalty would provide little incentive for a company 

the size of Kohler to devote time and resources to accurate 

recordkeeping (Complainant's Brief, p.30), and 2) because under 

a new OSHA policy in force since approximately April, 1986, 
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9kgregioust’ violations are to be penalized on an instance-by- 

instance basis (Deposition ,of Frank White, Deputy Assistant 

Secretary for the Occupational Safety and Health 

Administration, p* 11-15). 

The Secretary determined that the Kohler violations were 

Hegregious18 based on Kohler's earlier citation for the same 

standard and on the large number of violations, **indicative of 

a high degree of willfulness.t' (Deposition of Frank White, p. 

10, 16). 

It is clear that ultimate authority for assessment of 

penalties lies with the Commission under 29 U.S.C. §666(j) and' 

that the Secretary's internal guidelines are not bindingi 

United States Steel Corporation, 10 BNA OSHC 2123 (No. 7703378,+ 

1982). In determining the penalty the Conunission is required 

to give due consideration to the size of the employer, the 

gravity of the violation and the employeris good faith and 

history of previous violations. The gravity of the offense is 

the principle factor to be considered. Nacirema Operating Co., 

1 BNA OSHC 1001, (No. 4, 1972). 

This judge finds that although accurate recordkeeping 

under OSHA regulations is important to employee safety and 

health, the Secretary9 proposed instance-by-instance fines in 

this case are not justified. The Secretary failed to prove 

either that the proven violations were the result of a deli- 

berate attempt to circumvent OSHA regulations or that the prior 

citation for the same standard would have put respondent on 
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notice of the deficiencies in its system. Moreover, instance- 

by-instance penalties need not be assessed in order to provide 

an incentie for Kohler's compliance with the Act. The record 

establishes that Kohler has already instituted follow-up 

procedures which will eliminate the flaw in its system. 

Taking into account Kohler' size and the failure of- its 

management to appreciate the importance of accurate record- 

keeping and to place appropriate emphasis on this aspect of 

its safety and health program, this judge finds that a 

combined penalty of $l,OOO.OO is appropriate. 

Findings of Fact and Conclusions of Law 

All findings of fact and conclusions of law relevant any&- 

necessary to a determination of the contested issues ham been 

found specially and appear in the decision above. See Rule 

52(a) of the Federal Rules of Civil Procedure. Proposed 

Findings of Fact or Conclusions of Law that are inconsistent 

with this decision are denied. 

ORDER 

1 l Citation 3, items l(a) 3, 5, 6, 7, 9, 11, 12, 13, 22, 

23, 25, 27, 28, 31, 42, 45, 50, 54, 59, 62, 63, 66, 67, 70, 

71, 76, 77, 82, 83, 84, 86, 87, 94, 97, 100 are AFFIRMED. 

2 0 Citation 3, item l(a) 51 is DISMISSED. 

3 a Citation 3, items l(b) l-11, 13, 16-21 are AFFIRMED. 

4 0 Citation 3, items 1 (b) 14, 15 are DISMISSED. 
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5 l Citation 3, items UC) 1, 3, 8, 10, 12, 13, 15-17, 

19, 22, 24, 26-29, 31, 32, 34, 37, 38, 41, 42, 44-47, 49, 50, 

52 I 53 , 59-61, 6396& 70, 72, 75-77, 79, 80, 82, 85, 86, 88 

are AFFIRMED. 

6 l Citation 3, items l(d) 1-4, 6-23, 25-29, 31-34, 36, 

40-51, 61 are AFFIRMED. 

7 0 Citation 3, items l(d) 30, 53-58, 60 are DISMISSED. 

8 l Citation 3, items l(e) 1, 4-5, 8-10, 13-15, 19, 22- 

30 I 32-38, 41-44, 46, 48, 49, 51, 52, 54, 55, 58, 60, 62-65 

are AFFIRMED. 

9 l Citation 3, item l(e) 31 is DISMISSED. 

10 0 Citation 3, items l(f) 5, 8, 9, 11, 13, 16-22fd4-26, 

28-31, 33-47, 50, 51, 54, 57, 58, 60, 61, 65-67, 69, 70, 72, 

79, 81, 82 are AFFIRMED* 

11 0 Citation 3, item l(f) 53 is DISMISSED. 

12 l Citation 3, items l(g) l-6, 8, 10-12, 14-17, 19-21, . 
25-41 are AFFIRMED. 

13 0 Citation 3, item l(g) 18 is DISMISSED. 

14 0 A combined penalty of $l,OOO.OO is ASSESSED. 

Judge, OSHRC 

Dated: March 29, 1990 
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