SECRETARY OF LABOR,
Complainant, :
V. OSHRC Docket No. 94-2043

HALMAR CORP. and DEFOE CORP., a
JOINT VENTURE,

Respondent.

DECISION
Before: WEISBERG, Chairman; GUTTMAN, Commissoner.
BY THE COMMISSION:

Following an employee fatality in April 1994, Occupational Safety and Health
Adminigration (“ OSHA” ) Compliance Officer Scott Schrillaingpected Respondent, Hal mar
Corporation and DeFoe Corporation, a Joint Venture (“ Hamar/DeFoe”). Asaresult of the
ingpection, the Secretary of Labor cited Halmar/DeFoe for alleged violations of various
OSHA gandards, including thetwo crane operation sandardsat issueinthiscase, 29 C.F.R.
§1926.550(15)(i) and (iv).* Adminigtrative Law Judge Richard DeBenedetto affirmed both

The gandard provides;
§ 1926.550 Cranes and derricks.

(a) General requirements.

(15) Except wheree ectrical distributionand tranamissonlineshave been deenergized
and visbly grounded at point of work or where insulating barriers, not a part of or an
attachment to the equipment or machinery, have been erected to prevent physcal
contact with the lines, equipment or machinery shall be operated proximate to power
lines only in accordance with the following:

(continued...)
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contested citationitemsand grouped thetwo viol ationstogether and assessed as ngle penalty
of $5000. We affirmthe citations, but assess separate penalties of $5000 for each violation.
. BACKGROUND
An employee of Halmar/DeFoe was electrocuted on April 14, 1994, when the boom
of a crane came into contact with overhead electrical wires. At the time of the accident, a
crew from Halmar/DeFoe was placing concrete catch basins along the median of the New
Y ork Thruway when the foreman, Manuel Pinho, noticed that the crew had missed a drop
location. Because the basn was already attached to the boom of the crane, Pinho signaled
the crane operator to lift the basn off the flatbed truck and brace it againg the cab of the
crane 0 that the crane could back up. This required the boom of the crane to be fully
extended. Without further discusson, Manuel Pinho got into his pickup truck and drove
southbound in reverse. As the crane proceeded backwards, crew member Jack Stewart
walked to the right of the crane with his hand on the basin, and another crew member,
Domingo Pinho, went behind the crane to move barrels and cones out of the way. Edward
Flanagan, the crane operator, testified that his attention was divided between the traffic on
the right sde and an excavated area on the left. Flanagan had backed up the crane
approximately 400 feet when he heard a bang, and then saw employee Jack Stewart laying
on the ground.
Dr. George W. Borden, a forensc engineer with an expertise in electrical
engineering, testified on behalf of the Secretary that the boom must have come within 3
inches of the electrical wire for electricity to have arced from the wiresto the crane. Daniel

Perritti, the manager of the Risk Management Department at the Orange and Rockland

!(...continued)
(i) For linesrated 50 kV . or below, minimum clearance between thelinesand any part
of the crane or load shall be 10 feset;

(iv) A person shall be designated to observe clearance of the equipment and give
timely warning for all operationswhereit isdifficult for the operator to maintain the
desred clearance by visual means.
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Utilities, also invedigated the accident and concluded that the crane had come into contact
with the wire because the metal conductor of the wire was burned through 30-50 percent.
Perritti testified that while Halmar/DeFoe had asked his company to deenergize various
electrical lineswhere they expected to be working, the lineinvolved in the accident was not
included in that request.

OSHA Compliance Officer Schrilla conducted employee interviews with Flanagan
and Domingo Pinho to determine the cause of the accident. Flanagan stated that the foreman,
Manuel Pinho, did not warn any of the crew members about the electrical lines, nor did he
desgnate anyoneto watch for them. Flanagan al so reported that while both Jack Stewart and
Domingo Pinho were sgnaling himto proceed backwards, they had only been watching for
clearance of the traffic and the cones and barrels. Flanagan sated that he had visually
checked the areafor obgtructionswhere he initially had sopped, but testified that he did not
look up while reversng the crane because he was concentrating on the road. Domingo Pinho
told Schrillathat he did not think it had been hisjob to watch for overhead wiresbecause he
wasonly told to move the conesand barrelsout of the way. Schrillaconcluded that the crew
had forgotten to watch for el ectrical wiresbecause they were concentrating onthetraffic and
the cones.

At the hearing, Flanagan tedified that he had not received any training from
Halmar/DeFoe regarding working in proximity to overhead electrical lines, but that he is
familiar with the safety rulesfor operating a crane in the vicinity of high voltage linesfrom
previous training and experience. Flanagan admitted that he had read and signed some
documents when he sarted at Halmar/DeFoe in May 1993, but that he did not recall the
content of those papers. Domingo Pinho also testified that while he rememberslistening to
and sgning “safety sheets,” he did not remember oneinvolving power lines. Both employees
dated that prior to the accident, they were aware that overhead electrical linesran acrossthe
portion of the thruway on which they were working.

1. DISCUSSION
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To edablish aviolation, the Secretary must show that: 1) the sandard isapplicable,
2) the employer failed to comply withiit, 3) employees had accessto the violative condition,
and 4) the employer had knowledge or congructive knowledge of the condition. Brock v.
L.E. MyersCo., 818 F.2d 1270, 1277 (6th Cir. 1987), cert. denied, 484 U.S. 989 (1987). For
the reasons that follow, we find that the Secretary has met her burden of proof for both
citation items

A. Failureto Maintain Minimum Clearance of 10 Feet

Thereisno dispute that the sandard isapplicable or that employeeshad accessto the
violative condition. Halmar/DeFoe al so acknowl edgesthat the boom of the crane must have
come within 10 feet of the electrical wires. Therefore, the only issue that remainsiswhether
or not Halmar/DeFoe had knowledge of the violative condition.

We rgect Halmar/DeFoe' sargument that it did not have knowledge of the violative
condition because the project did not call for working near electrical wiresat that time. The
test for knowledge is whether an employer knew, or, with the exercise of reasonable
diligence, could have known of the presence of the violative condition. Pride Oil Well Svc.,
15 BNA OSHC 1809, 1991-93 CCH OSHD 1 29,807 (No. 87-692, 1992). Reasonable
diligence includes “the obligation to ingoect the work area, to anticipate hazards to which
employees may be exposed, and to take measures to prevent the occurrence.” Frank
Snidzinski Co., 9 BNA OSHC 1230, 1233, 1981 CCH OSHD 1] 25,129, p. 31,032 (No. 76-
4627, 1981). Thefact that Hal mar/DeFoe did not intend for itscrew to operate the crane near
electrical wires does not excuse a supervisor’sfailure to exercise caution and ingpect his
workstewhen such stuationsarise. Inthiscase, foreman Manuel Pinho knew that Flanagan
was reversng the crane with the boom fully extended. He also knew or should have known
that there were electrical wiresrunning acrossthe New Y ork Thruway, having passed under
them at least twice that very day.? We therefore conclude that had he exercised reasonable

’The crew passed under the wires as they made their way northbound on the thruway and
(continued...)
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diligence, Pinho would have anticipated that the crane might come into contact with those
electrical wires. Manuel Pinho’'s knowledge of the violative condition is imputable to
Halmar/DeFoe because actual or congtructive knowledge of a supervisor isimputed to an
employer. See Pride Oil Well Svc., 15 BNA OSHC 1809, 1991-93 CCH OSHD 1 29,807.
We al 20 reject Halmar/DeFoe’ sclaimthat the judge erred, under the court’ sdecison
in New York Sate Electric & Gas Corp., 88 F.3d 98 (2d Cir. 1996) (“NYS Electric”), by
shifting to the company the Secretary’ s burden of establishing knowledge of the violative
condition. The Secretary hasthe burden of establishing a prima facie case of aviolation; as
one of the elementsof aviolation she must show that the employer knew, or with reasonable
diligence could have known, of the violative condition. Thiscaseisclearly distinguishable
fromNYSElectricinthat the Secretary hasaffirmatively established that Halmar/DeFoe had
either actual or congructive knowledge of the violative condition. Unlike NYSElectric, itis
uncontroverted that theforeman here, Manual Pinho, isasupervisor. Moreover, the Secretary
made a strong affirmative case that, having worked as a supervisor for some time on the
recongtruction project, having directed the crane to back-up to place the missed catch basin,
and having driven under the power lines twice on the day of the accident, Manual Pinho
knew or should have known of the danger posed by the el ectrical wires. Pinho’ sknowledge,
imputable to his employer, esablishes a prima facie case of knowledge on the part of
Halmar/DeFoe. Thus, the Secretary hasestablished Halmar/DeFoe’ sknowledge through the
evidence pertaining to supervisor Manual Pinho and doesnot rely on the alleged inadequacy

of Halmar/DeFoe' s safety program to meet this element of the violation.®

%(...continued)
Manual Pinho had to have passed under them again when he backed up his pickup truck, as
he was approximately 200 yards behind the crane.

*The adequacy of Halmar/DeFoe’ ssafety programisdiscussed in depth later in thisopinion
asit relatesto the unpreventable empl oyee misconduct defense.
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Accordingly, we find that the Secretary has proven a violation of 29 C.F.R.
§ 1926.550(8)(15)(i).

B. Failure to Designate a Spotter

Halmar/DeFoe maintainsthat it complied with section 1926.550(a)(15)(iv) because
both Jack Stewart and Domingo Pinho were spottersfor the crane. That claim, however, is
contradicted by Schrilla's testimony regarding his interviews with the employees and
Flanagan' s testimony that there was no ingtruction from the foreman about backing up the
crane. Domingo Pinho’ stestimony that Manuel Pinho had ingructed himto movethebarrels
and had told Jack Stewart to stay with the flatbed truck further contradictsthe assertion that
Domingo Pinho and Jack Stewart were designated to observefor clearance. Lagtly, Schrilla's
conclusion, with which Halmar/DeFoe agrees, that the crew smply forgot about the wires
lendssupport to the all egation that there wasno des gnation of aspotter. Whether or not Jack
Stewart or Domingo Pinho could have functioned as spottersis not relevant to the finding
of aviolation in this case. The regulation clearly saysthat a sootter “shall be desgnated,”
indicating that affirmative action must be taken by the employer. See Brennan v. OSHRC
(Gerosa, Inc.), 491 F.2d 1340 (2d Cir. 1974) (holding that ‘ designate’ requires specific and
positive action by employer to inform an empl oyee of the exisence and nature of hisduties).
Since there wasno des gnation of aperson to observefor clearance from overhead el ectrical
wires, we find that Halmar/DeFoe failed to comply with section 1926.550(a)(15)(iv).

The only issue | eft isone of knowledge. The regulation callsfor the use of a spotter
whenever it isdifficult to obtain clearance by visual means. Inthiscase, thejudge found that
the conditions were such that the foreman should have known that a spotter was necessary.
Not only wasthere traffic on one 9de and an excavated area on the other, requiring the crane
operator to focus all of his attention on the road, but the boom was fully extended. As
discussed previoudy, Manuel Pinho also knew or should have known that there were
overhead el ectrical wiresunder which the crane must pass. However, heleft the areawithout

reminding his crew of the dangers of electrical wires and without desgnating a spotter to
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watchfor wires. Therefore, wefind that Manuel Pinho had actual or congtructive knowledge
of the violative condition. As noted earlier, the knowledge of a supervisory employee is
properly imputed to the employer.
Based on the above discusson, we find a violation of 29 C.F.R.
§ 1926.550(a) (15)(iv).
[11. UNPREVENTABLE EMPLOYEE MISCONDUCT

Hamar/DeFoe claimsthat the unfortunate accident was the result of unpreventable
employee misconduct because it had a safety program, to which the foreman and crew did
not adhere, that adequately addressed working in the vicinity of electrical wires To prevail
on the unpreventable employee misconduct defense, the employer must show that it had:
“egablished work rules designed to prevent the violation; adequately communicated those
work rules to its employees (including supervisors); taken reasonable steps to discover
violations of those work rules, and effectively enforced those work rules when they were
violated.” Pride Oil Well Svc., 15 BNA OSHC at 1815, 1991-93 CCH OSHD at p. 40,585.
Hamar/DeFoe claims that the conduct of the crew, including the foreman, was
unpreventabl e because they did not expect to be operating the crane around electrical wires
and they smply forgot about the wires.

Halmar/DeFoe presented evidence to support itsdefense. Arthur Lusignan, aproject
manager for Halmar/DeFoe, tedtified that the company had a pecific written planto identify
overhead electrical wires on the New York Thruway project. The company had made
warning signs and mounted them on orange barrels, and had hung orange sreamers from
some of the smaller lines. If the project called for work directly beneath a power line,
Halmar/DeFoe call ed the power company and requested that the power be shut off. Lusignan
tedtified that the wireswere not deenergized on the day of the accident because there were
no plans to work beneath them. However, he sated that there were barrels with warning

sgns underneath the electrical line involved in the accident.
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In addition to the safety plan for the New York Thruway project, Hamar/DeFoe
maintains that it provides its employees with general safety ingructions for working near
electrical wires. Under the section covering cranesand derricks, the safety manual statesthat
pecia hazard warnings must be posted so that they are visible to the operator and that any
operations near overhead electrical lines must maintain aminimum of 10 feet of clearance.
The manual also gates that a person must be designated to observe operations when an
operator’ svisonisobscured. A copy of thiswritten safety programison Steat each project,
aswell asin the officesof both companies. Lusgnan also tedtified that Hal mar/DeFoe holds
regular monthly staff meetingswith management peopl e, at which safety isone of the topics
discussed, and that sometimes foremen, like Manuel Pinho, are present. According to
Lusgnan, the company a so trainsforemen at annual corporate meetingswhich cover all the
major elements of the safety program over the course of two to three years. In addition,
Lusgnan tedified, Halmar/DeFoe prepares a weekly written “toolbox talk” topic and
digributesit to all foremen so that they can talk about it with their employees on a weekly
bass. The foreman isrequired to give the safety presentation, then list persons present and
have them sgn an attendance sheet. Halmar/DeFoe offered into evidence a “toolbox talk”
attendance ligt prepared by foreman Manuel Pinho and signed by Domingo Pinho, dated
March 24, 1994, approximately threeweeksbeforethe accident. That talk wasentitled * Sted
Condruction,” and included such topics as high voltage, cranes, and electrocution.
Halmar/DeFoe aso submitted a “Toolbox Tak” dated August 20, 1992, sgned by Jack
Stewart, which covered high voltage. Halmar/DeFoe submitsthat Flanagan’ sadmisson that
he knew it was his respongbility to check for overhead wires and Domingo Pinho’'s
admission that he knew the dangers of electrical wires are evidence that its employees are
properly trained.

We are not, however, convinced that Halmar/DeFoe met its burden in this case.
Although Halmar/DeFoe' s safety program requires cranesto maintain a minimum distance

of 10 feet from electrical wiresand requiresthe use of a gpotter when the operator’svision
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Isobgructed, we find that Halmar/DeFoe did not adequately communi cate itswork rulesto
Its employees and supervisors.

Firg and mos importantly, there is nothing in the record to esablish that
Halmar/DeFoe properly trained itssupervisors. No evidence was presented to establish that
Manuel Pinho attended any of the monthly management meetings or that the safe operation
of cranesnear electrical wireswasever discussed. Likewise, Halmar/DeFoe failed to show
that high voltage wasdiscussed at any of the annual corporate meetings, or if all supervisors
had been present for all the safety training. Indeed, Cosmo Bartolone, a superintendent, did
not even know that the spotter rule wasinthe written program, for hetold Schrillathat it was
anunwrittenrule. Thelack of any evidenceregarding thetraining of supervisorswithregards
to working near electrical wiresleads usto the concluson that the company’swork rules
were not effectively communicated to its employees.

Second, neither Flanagan or Domingo Pinho remembered being trained inthe hazards
posed by electrical wires. While Flanagan admitted that he knew it washisresponsbility to
check for wires, he sated that such knowledge came from past experience and training, not
fromHalmar/DeFoe. He dated that the “tool box talks’ were not actual meetings, but that the
foreman would bring out a piece of paper for everyone to read and sgn. He admitted that
sometimes he would just glance at the paper and ask for aquick explanation. While thereis
evidencethat Domingo Pinho sgned a“toolbox talk” that covered the general topicsat issue
in this case, it was his testimony that he did not remember it. Third, the safety program,
while addressng these hazards, does not effectively explain its work rules to employees.
Under the heading“ Signaling for Cranesand Hoids’ arethewords* StandardsasApplicable
by A.N.S.I..” The safety program does not lig the applicable ANSI Standards and
Halmar/DeFoe superintendent Lus gnan admitted that some employees, such as Domingo
Pinho, would not understand the safety ingtructions. Ladily, the written safety program was
not circulated to employees, but ingead maintained in the company’ s offices, with a copy

at each work gte.
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Based on the record in this case, Halmar/DeFoe has not met its burden of proving
unpreventabl e empl oyee misconduct inthiscase. Accordingly, we affirmboth citationitems.
IV. PENALTIES

Althoughthe Secretary had proposed a$5000 penal ty for each citationitem, thejudge
grouped the two itemstogether for a single penalty of $5000 on the basisthat the violations
were 0 closely related asto conditute a Sngle hazardous condition. The Secretary argues
onreview that thetwo citation items should not have been grouped for penalty purposes, but
neither party conteststhe penalty amount.*

Previous cases make clear that there isno requirement to group penalties even when
closely related conditions are the subject of more than one citation item and a sngle action
may bring an employer into compliance with the cited gandards. See H.H. Hall Constr. Co.,
10 BNA OSHC 1042, 1046, 1981 CCH OSHD ¢ 25,712, p.32,056 (No. 76-4765, 1981).
Furthermore, violations are consdered duplicative only where they require the same
abatement conduct. See J.A. Jones Constr. Co., 15 BNA OSHC 2201, 2207, 1991-93 CCH
OSHD 1 29,964 (No. 87-2059, 1993). In this case, section 1926.550(15)(i) requires
mai ntai ning clearance of 10 feet from el ectrical wiresand section 1926.550(15)(iv) requires
the desgnation of a spotter to observe such clearance. Because the violations involve
different violative conduct with different means of abatement, we do not believe, inlight of
the high gravity of these violations, that the grouping of penaltiesin thiscaseisappropriate.
We therefore assess separate penalties of $5000 for each citation item.

V. CONCLUSION

We affirm the citation items alleging violations of 29 C.F.R. 88 1926.550(a)(15)(i)

and (iv) and assess a $5000 penalty for each citation item, for atotal penalty of $10,000.

“While the issue of penaltieswas not specifically directed for review, the Commission has
the discretion to review the entire judge’ sdecis on, including penalty amount, once the case
isdirected for review. Caterpillar, Inc., 15 BNA OSHC 2153, 2177, 1991-93 CCH OSHD
129,962, p.41,011 (No. 87-0922, 1993).



Dated: September 23, 1997
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Daniel Guttman
Commissoner



